
STATE OF I{EW YORK
STATE TAX COM}IISSION

In the l{after of the Petition
:

of

ARCADE SANDVfICH SHOP

:
For a Redetermination of a l),eflciency or
a Refund of Sales & Use :
Taxes under Article(s) Ze & 29 of the
Tax Law foi the (wax(srl period 6/L/66r
2  

' ^B /70 .

State of New York
County of A1bany

ATFIDAVIT OF MAITING
OF NOTICE OF DECISION
BY (CERTTFTED) t{Art

JoYcE s. vAN PATTEN , being dury sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the Bth day of November , 19 73 , she served the within

Notice of Decision (or Determination) by (certified) maLl r.rpon Bianchi &

Aicari, P.A. (representatlve of) the petitioner in the wlthin

proceedingt by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as fol lows: Bianchi & Zicari,  p.A.

275 Lake Avenue
Rochester ,  New York L46OB

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Pogt Office Department withln the State of l{ew York.

Ttrat deponent firrther says that the said addressee ie the (representative

of) petttloner herel.n and that the address set forth on said urapper is the laet

known address of the (repreeentatLve of the) petitioner.

Sworn to before rne this

day of November
(' .1

" ,V,(* X ,,



STATE OP IIEW YORK
STATE TAX COM}IISSION

In the tlafter of the Petition
:

of

ARCADE SAIDWICH SHOP
:

For a Redetermination of a Deficiency or
a Refund ofsales & Use :
Taxes under Article(s) Ze &29 of the
Tax law for the Sear(x.) period 6/L/66y

2/28/7U

State of New York
County of A1bany

AFTIDAVIT OF MAITING
OF NOTICE OT DECISION
BY {68*stTSO}<611

JoycE s. VAN pATTEN , being duly swornr deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the Bth day of November , 19 7J she served the wlthin

Notice of Decision (or Determination) by fuextt#Uu!) mall upon Arcade

Sand'wich Shop xfoepnxsnrfirt&ro<ptr)k the petitioner in the wlthirr

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Arcade Sandwich Shop
16 Main Street  E.
Rochester, New York

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Offlce Department withln the State of Ner York.

fhat deponent firrther says that the said addressee is the trcfr4nmoattrr€r

>of) petttLoner herel.n and that the addrees set forth on said wrapper is the last

known address of the {Xggpg5e$tX*gf*&€}<petitLoner.

to before rne this

day of,iou,"

Sworn

( '
,  L )3 .



STAT E TAX Coi/ft,ltsstoN

M I L T O N  K O E R N E R

DEPARTMENT

Enc .

ce :  Pe t i t i one r '
Law Bureau

STATE OF NEW YORK.

OF TAXATTON AND FTNANCE
BUILDING 9, ROOft 2lltA

STATE CATPUT
ALBAilY. t{. Y. t2220

AREA COOE 5 I8

457 -2655 ,  6.  7

ll*lpr Albany, New york

foud* 81 1973

ar^ ra  r^a  toyxrssrc r
xar l t xo  u r t r

E D I A R O  R O O K
SECRETAiY TO

c o M U  t 3 3 t o x

AODiESS YOUI  REPLY TO

trcrilr frn&rtdr thoD
lC f,rln ttrfltr l.
loshiltrrr *tr Sorlt

€urtlmrl

Please take notice of the tr}]llnilIltlllOil
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to

ff:::$li]tlp"t-*c.1",.,'1,1 :l;"ff:,ll*a":ll
s ion must  be commenced wi t l .
from the date of this ,,oti"tll fnlr mnthr

Any inquir ies concerning the computation of tax
due or refund al lowed in accordairce wiLh this
decision or concerning any other matter rel-ative
hereto may be addressed t6 the undersitned.
These wil l  be referred to the prop". pi i ty for
rer:Iv. "-/PwP

1i
&. Xfnil t|Im

HBARING OFFTCER

Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

ARCADE SA}TDWICH SHOP

for a Revision of a Determination or
for Refund of Sales and Use Taxes
under Art icles 28 and 29 of the Tax
Law for the Period 'June 1, ]-966
through February 28, L97O.

Augustine Bovenzi, the proprietor of

applied for a revision of a determination

use taxes under Art icles 28 and 29 of the

June l,  L966 through February 28, L97O.

DETERMINATION

the Arcade Sandwich Sttop,

or  for  re fund of  sa les and

Tax Law for the period

Tax

L. Robert

\^

A formal hearing was held at the off ices of the State

Commission, Rochester, New York, orr March 13, L973, before

Leisner, Hearing Off icer. f tre taxpayer was represented by

Anthony Zichari, and the Income Tax Bureau was represented

Saul  Heckelman,  Esq. ,  (Francis  X.  Boylan,  EsQ.,  o f  Counsel )

by

ISSUES

I.  What  was the percentage of  taxpayer 's  sa les which were

subject  to  sa les tax?

1I .  Was the taxpayer  l iab le for  penal t ies?

FINDINGS OF FACT

1. TLre taxpayer, Arcade Sandwich Shop, t imely f i led New York

State sales and use tax returns for the period June I, L966 through

February 28,  L97O-

2. A Notice of Determination of deficiencies in sales tax for

the period June 1, L966 through February 28, I97O, was issued on

July  6,  I97O, against  the taxpayer  under  Not ice No.  90,742,590.

3. fhe taxpayer petit ioned for a revision of the determination

of  the def ic ienc ies in  sa les tax.
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4. During the years in question, the taxpayer operated the

Arcade Sandwich Shop, a small luncheonette, coffee and sandwich

shop in an off ice and. arcade building in Rochester, New York.

Cof fee was so ld for  10 cents and sandwiches for  50 cents and

60  cen t s .

5. The income tax examiner determined that the taxpayer had

food sales of over $I.00 on which no tax had been paid. Ttre tax-

payer had just recovered from a heart attack and although we11,

he had not located and assembled al l  of his records. Ttre examiner

determined on a check of three test days that the percentage of

t axab le  sa les  was  $4 ,77O.OO.

6. The taxpayer's accountant produced bundles of invoices

and tabulations of these invoices and contended that the taxable

sales were less than 25% of  taxpayer 's  to ta l  sa les.  Tt re invoices

tend to support his statements but total sales of the day and

tapes do not appear.

7. ILre taxpayer testi f  ied that there vvere a number of sales

for coffee, and sandwiches which were nontaxable. Also, that he

had made di l igent efforts to col lect al l  the tax due and had kept

it  separate. Tlrere appeared to be confusion on mult iple orders on

one check. If  a stenographer ordered coffee and sandwiches for a

number of persons upstairs and paid for the order on one sales check

which exceeded a doI lar ,  somet imes a sa les tax was co l lected and

other t imes not, due to the press of business at the rush hour or

the inexperienee of the waitress helping at the counter.

B. On aIl  tJ:e evidence of the sales tax examiner's work papers

and also including the addit ional records of the taxpayer's accounLant

and the testimony of the taxpayer, i t  is found as a fact that 30%

of the sa les were subject  to  tax dur ing the per iod in  quest ion.
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CONCLUSIONS OF I,AW

A. A sa les check for  more than $1.00 was subject  to  tax.

Considering the taxpayer's health and the rush hours and at

t imes inexperienced he1p, he exercised good faith and al l  the

penal t ies are cancel led.

B. Ttr irty percent of the taxpayer's sales were subject to

sales tax during the years in question. The tax shall  be recom-

puted accord ingly .

c .  l t re  sa les tax assessments except  as modi f ied here in is

susta ined,  and the taxpayer 's  appl icat ion is  in  a l l  o ther  respects

denied.

D. Pursuant to the Tax Law, interest shall  be added to the

total amount due unti l  paid.

DATED: Albany, New York
November B, 1973

STATE TAX COMMISSION

COMMISSIONER


