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STATE OF

STATE TAX

NEI^I YORK

CO;\L\lf SS IOIrI

In  the  Mat te r  o f  the  A. r rp l i ca t ion

o f

HICKSON ELECTRIC CORP.

f o r  a  R e v i s i o n  o f  a  D e t e r m i n a t i o n
f o r  R e f u n d  o f  S a l e s  a n d  L r s e  T a x e s
A r r i c l e s  2 8  a n d  2 9  o f  t h e  T a x  L a r y
t l :e  Per ioc l  August  L ,  1965 f i . r rn r ra? .
* 9 f , * x  I ' e b r u a r y  2 8 ,  1 9 6 9 .

DETERI\I INATION

or
u-nder
for
Anxi*x?9,

The taxpayer  appl ied for  a  rev is ion of  a  c le terminat . ion or  for

re fund  o f  sa les  and  use  taxes  under  A r t i c l es  28 .  and  29  o f  i l r e  Tax  Law

fo r  t he  pe r iod  Augus t  I ,  19G5  th rough  Februa ry  28 ,  1969 .

A  fo rma l  hea r ing  v . ras  he ld  a t  t he  o f f i ces  o f  t he  s i_a te  Tax

coi runiss ion '  Rochester ,  l iew York on Apr i l '  28,  1971 ancl  Apr i l  2g,  Lg. /L ,

be fo re  L .  Rcber t  Le i sne r ,  Hear ing  o f f i ce r .  The  taxpaye r  was

rep resen tec l  by  N ixon ,Harg i rave ,  Devans  &  Doy re  and  i ^J i se r ,  shaw,  &

F r e e m a n ,  E s q s .  T h e  S a l e s  T a x

E s q .  ( A l e x a n d e r  l , l e i s s ,  E s q .  ,

Bureau r.ras

o f  Counse l )

rSSUE

represen ted  by  Sau l  Hecke lman ,

I l ' he re  an  e lec t r i ca l  con t rac to r  en te red ' i nLo  con t rac ts  fo r  e lec t r i ca . l

work on capi tar  i -mprovements to  rear  proper ty  wi th  char i tab lpand exenpt

inst i - tu t ions vr i th  a separate breakcown for  labor  and mater ia l -s  and

t h e  c o n t r a c t s  r : r o v i d e C  t h a t  n o  s a l e s  t a x  w a s

i n s t i t u t i o n s  r  \ r l d s  t h e  e l e c t r  i  r : a . t  . - . . \ n r r - ^ t o r  1

on the  mat . r ia rJ

FINDINGS Ot r  FACT

T h e  t a x p a y e r I l i c kson  E lec t r i c Corp , ] . S a

wi th  i t s  p r i nc i pa l

l ievr York.

t o  b e  c h a r g e d  t h e

i a b l e  f o r  s a l e s  t a x

Ner+ York corporat ion

S t ree t ,  Roc l :es te r ,

--_*-::-=::___<

p lace  o f  bus iness  a t  37  R i chmond



Hickson

and use tax

L969 .

E lec t r i c  Corp .

returns for  the

2

t imely  f  i led l . Iew York State sa les

per iod August  L ,  1965 through February 28,

2 .  O n  D e c e n b e r  3 1 ,  L 9 5 9 ,  t h e  S t a t e  o f  N e w  Y o r k ,  D e p a r t n e n t

o f  T a x a t i o n  a n d  F i n a n c e ,  S a l e s  T a x  B u r e a u ,  d e t e r m i n e d  t h a t  t a x p a y e r

w a s  l i a b l e  f o r  a d d i t i o n a l  s a l e s  a n d  u s e  t a x e s ,  p e n a l t i e s  a n d  i n t e r e s t

u n d e r  N c t i c e  N o .  9 0 , 4 5 L , 2 4 I .

3 -  O n  M a r c h  2 4 ,  I 9 7 O ,  t h e  t a x p a y e r  t i m e l y  a p p l i e d  t o  t h e

T a x  C o m m i s s i o n  ( h e r e i n a f t e r  " R e s p o n d e n t " )  f o r  a  h e a r i n g  v r i t h

r e s p e c t  t o  t h e  D e c e m b e r  3 1 ,  1 9 6 9 ,  d e t e r m i n a t i o n  l e t t e r .

4 .  B y  l e t t e r s  o f  N I a y  2 7 ,  1 9 7 0 ,  a n d  S e p t e m b e r  2 2 ,  L g 7 O ,  R e s p o n d e n t

r e d u c e d  t h e  a l l e g e d  d e f i c i e n c i e s  i n  t a x e s  f r o m ' $ 3 0 , 0 5 I . 3 6  t o  $ 2 3 , 5 2 3 , 4 4 .

I n  J a n u a r y ,  L 9 7 O ,  p u r s u a n L  t o  a g r e e m e n t  r v i t h  t h e  S a l e s  T a x

. B u r e a u ,  X e r o x  C o r p o r a t i o n  p a i d  $ 7 " 7 9 6 . 8 6  o f  t l L e  a l l e g e d  d e f i c i e n c y

p l u s  i n t e r e s t  o f  $ 1 , 4 9 6 . 9 3  t h e r e o n ,  c o m p u t e d  a t  t h e  r a t e  o f  s i x

perce t r t  pe r  yea r .  On  June  11 ,  L97O,  app l i can t  pa

$6 ,279 .92  and  on  Oc tobe r  30 ,  L97O app l i can t  pa j . d

id  Respondent

Respondne t  $16  ,  91 ' /  . 12  ,

payrnents together represent ing the ful l  amount of tax shor.rn to be

R e s p o n d e n t ' s  l e t t e r  o f  S e p t e n b e r  2 2 ,  1 9 7 0 ,  p l u s  t h e  f u l l  a m o u n t

o f  t h e  p e n a l t i e s  a n d  i n t e r e s t  c h a r g e C  b y  R e s p o n d e n t  t o  a p p l i c a n t

These

due in

5

$9 ,746

and $4

Of the to ta l  def ic iency,  the amount  now in  d ispute is

33 ,  p l us  i n t e res t  and  pena l t i es  on  t ha t  amoun t  o f  $3 ,L74 . i L ,

295 .75  i n  pena l t i es  and  i n te res t  i n  excess  o f  s i x  pe rcen t

p e r  y e a r  c h a r g e d  b y  R e s p o n d e n t ' o n  t h e  r e m a i n d e r  o f  t h e  a l l e g e d  t a x

d e f  i c i e n c \ ' .
G<*\4I Ai.€v.
I

the jsal,es...to'
i t

+  -  r ,

/ , /
txa,l t l . 'utLa-

J t ' t 4 ' t . I  ! t
I

'f"'' 6 .  T h e  a m o u n t  o f  t a x. r /
&a i :  of ' ' { .  f  i  t ; r / ;  ;  1 '  : ' t1t  :  /11. ' ( ;  

. ,  1 '*
purcJra*r** -T1 appl icant

tllt

i n  d i s p u t e  i s  b a s e d  u o o n
it/Ltt. 

"t-l 
UDft-"t-,t-tc"t4. 

"
con i -endsTwerc  exenot ,  f  ron t
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S c h o o l  f o r  t h e  D e a f
E a s t m a n  S c h o o l
U n i t a r i a n  C h u r c h
Presby ter ian  Church
Itluseum
Har ley  Schoo l  ,

U o f R
C i v i c  C e n t e r

' ^tpd/

1 'l''-u 
d* "v4/'tn

' 't t4"d/'! ti

r td t  3  -r | . 
*/J-,iaa

Grouped byv;:*.****, the satesrf in issue are as f ol lows:

$L ,266 .45
296  .  04
510 .  s9
57L .? -B

3  , 37O.66
2  , I 4 t  . 98

274 .04
1  , 349  . 25

$9  , 746  . 33

A

7

TOTAL

.  B y  a n  u n d a t e d  c o n t r a c t  b e t v r e e n  F i r s t Un i ta r ian  Church

o f  Roches te r ,  Nek '  Yo rk  ( "Un i ta r i an " ) ,  and  Rober t  F .  Hy land  a  Sons ,

I n c .  ( " H y l a n d " ) ,  H y l a n d  a g i r e e d  t o  " p r o v i d e  a l l  t h e  m a t e r i a l s  s h o r v n

a n d  d e s c r i b e d  i n  . .  .  "  v a r i o u s  s p e c i f i c a t i o n s .  B y  a  s e p a r a t - e ,

u n d a t e d  c o n t r a c t  H y l a n d  a g r e e d  t o  p r o v i d e  a l l  l a b o r  n e c e s s a r y  f o r

the  proper  cons t ruc t ion  and comple t ion  o f  the  work  descr ibed in

v a r i o u s  s p e c i f  i c a t i o n s .

A r t i c l e  6  o f  t h e  m a t e r i a ] - s  c o n t r a c t  p r o r . ' i d e s  t h a t  U n i t a r i a n

wi l l  pay  Hy land a1 I  cos ts  incur red  fo r  the  proper  p rov ic l ing  o f  the

m a t e r i a l s .  L /

L - /  H y l a n d  w a s  t o  r e c e i v e  a  f i x e d  p r o f i t  o f  $ 8 , O O O  f o r  t h e  s a l e

o f  t h e  m a t e r i a l s  i t  w a s  r e q u i r e d  t o  p r o v i d e  t o  U n i t a r i a n ,  b u t  t h e

t o t a l  c o s L  o f  m a t e r i a l s  i n c l u d i n g  f e e  w a s  n o t  t o  e x c e e d  $ 1 4 6 , 4 1 6 . 0 0

u n l e s s  U n i t a r i a n  m a d e  c h a n g e s  i n  t h e  s p e c i f i c a t i o n s

A r t i c l e  6 . 3  o f  t h e  m a t e r i a l s  c o n t r a c t  p r o v i d e s  t h a t ,  " N o

sa les  taxes  sha l l  be  charged on  dn l r  i tems so ld  to  Owner  [Un i ta r i - :an l

pursuant  to  th is  cont rac t .  Owner  sha l l -  p rov ide  cont rac tor  w i th  a

c o p y  o f  i t s  E x e i n p t i o n  C e r L i f i c a t e  d e m o n s t r a t i n g  n o  I i . : b i l i t y  f o r

s u c h  t a x e s .  "

A r t i c l e  1 I  o f  t h e  m a t e r i a l s  c o n t r a c t  p r o v i d e s  t h a t  t i t l e

a l l  m a t e r i a l s  s h a 1 l  p a s s  t o  U n i t a r i a m  n o . I a t e r  t h a n  t h e  t i m e

which  pa l 'n ten t  i s  n rade-

to

a t
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B .  T i t l e  t o  a l l  m a t e r i a l s  i n  f a c t  p a s s e d  t o  U n i t a r i a n

when removed f rom the  t ruck  a t  - the  
job  s i te .

g .  B y  a  l e t t e r  o f  O c t o b e r  1 3 ,  L 9 6 7 ,  ' t a x p a y e r  a g r e e d  v r i t h

H y l a n d  t o  f u r n ' i s h  t h e  n e c e s s a r y  e l e c t r i c a l  f i x t u r e - s  f o r  $ 1 0 , 2 9 8 . 0 O

a n d  t o  i n s t a l l  t h e m  f o r  $ 1 1 , 7 2 6 . O O .  t J

\ - ,  T h e  l e t t e r  o i  O c t o b e r  1 3 ,  L 9 6 7 ,  n o t e s  t h a t  t h e  p r o p o s e d

a m o u n t s  d o  n o t  i n c l u d e  a n y  S t a t e  s a l e s  t a x -

1 0 .  T h e  p r o p o s e d  a m o u n t s  w o u l d  h a v e  b e e n  h i g h e r  i f  a p p l i c a n t

h a d  e x p e c t e d  t h e  s a l e s  t o  b e  s u b j e c t  t o  t a x .  L - ,

l /  Un i ta r ian ,  Hy ]and and taxpa l 'e r  thxough l - tha t  tax  was no t  due

o n  t h e  m a t e r i a l s  u s e d  o n  t h e  c o n s t r u c t i o n  p r o ; e c t  a n d  i n t e n d e d  t h a t

the  to ta l  cos t  o f  the  pro jec t  to  Un i ta r ian  be  reduced by  tha t  amount

\ - . ' .  When the  cont rac ts  were  dra f ted  the  par t ies  in tended to  qua l i f y

the  sa les  fo r  exempt ion  f rom the  tax .

. t

l l ,  The taxpayer  submi t ted .  to  Hy land,  and Hy land submi t ted  to

U n i t a r i a n ,  i t e m i z e d  b i l l s  f o r  w o r k  d o n e  o n  t h e  p r o j e c t  s t a t i n g

s e p a r a t e l y  t h e  c o s t  a t t r i b u t a b l e  t o  l a b o r  a n d  t h e  c o s t  a t t r i b u t a b l e

to  mater ia ls  .  t * i
i
I
I

on any  o f  the  b i1 ls  submi t ted  tou&a

Hyland or

No tax  was charEed

u n i t a r i a n .  t )

L -  The taxpayer  and Hy land were  o f  the  unders tand ing  tha t  the  sa les

were exempt . -+t;;:ry$cl-a-AF:89:--(1te'3seff) -

B. PRESBI"IERIAN C}{URCH PROJECT

L 2 .  B y  a  c o n t r a c t  d a t e d  J a n u . a r y  2 3 ,  1 9 6 8 ,  b e t w e e n  t h e  F i r s t

P r e s b r , , t e r i a n  S o c i e t v  o f  P i t t s f o r d ,  N e w  Y o r k ,  ( " P r e s b y t e r i a n " )  a n d

A n t h o n y  L i p k  S o n s ,  I n c o r p o r a t e d  ( " L i n k " ) ,  L i n k  a g r e e d  t o  d o

c e r t a  i n  c o n s L r u c t i o n  w o r k  f o r  P r e s b y t e r i a n -
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Presbyter ian agreed to pay

used  in  the  cons t ruc t i on  p ro jec t

be performecl vri th respect to the

U The contract  prov ides that

pr ice for  which L ink shal1 se l l_

a l l  bu i l d ing  ma te r ia l s  and  su r : r : l

t he  p ro jec t .  , )

5

L ink  $130 ,400 .00  f  o r  r na te r i a l s

and  $286 ,28O.O0  fo r  l abo r  r o

cons t ruc t i on  wo rk .  J

$130 ,4OO.O0  f "  t he  t o ta l  pu rchase

anC Presby te r i an  s } ra l l  pu rchase

ies  necessa ry  to  comp le te

L '  Presbyter ian represents in  the contract  r , r i th ' " i r ro  that  i t

i s  exempt  f rom the  Sta te  sa les  tax .

L The contract  prov id.es that  t i t le to  the  bu i l d ing  ma te r ia l s

and suppl ies sha11 pass to  presbyter ian upon crer ivery to  the

s i t e .

13 .  By  con t rac t  da ted  Februa ry  19 ,  196B,  be tween  L ink  and

the taxpayer ,  appl icant  agreed to furn ish mater ia l -s  and to  do

the work reqr . r i red by r , "ar ious speci f  icat  j -ons.  J

u The cont lact  wi th  L ink prov ides that  taxpayer :  sharr  be paid

$14 ,o00 -00  f o r  t he  ma te r i - a l s  f u rn i shed  and  g25 ,053 .oo  f o r  t he

labor  to  be per formed.  L ' )

U The contract  notes Lhat ,  , ,The o\ , {Trer  Ipresbyter ian]  is  c la iming

tax exemption. " 
-- ' :

./l

T r i t Le  to  a l l  ma te r i a l s  oe l i ve red  to  the  bu i l c i ng  s i t e  by

taxpaye r  passed  to  p resby te r i an  a t  t he  t ime  o f  de r i ve ry  s ince

the s .bcontract  prov ides that  appr icant  is  to  be bound by the

terms of  the pr ime contract .

g !  Presbl ' ter ian,  L ink ang taxpal 'er  thxought  that  tax u,as not

due  on  the  ma t ' e r i a l s  usec l  i n  t he  cons t ruc t i on  p ro jec t  and  i n tended

tha t  t he  to ta l  cos t  o f  t i - r e  p ro jec t  t o  p resby te r i an  xs  be  reduced

by that  . rn iount .  J
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l rhen the 
-contr_acts  

\^ /ere draf ted the par t ies in tended to gual i fy

the sa les for  exenr : t ion f rom al "  tax.

Al t  appt icat ions for  paynent  f rom appt icant  to  L ink and

from Link to  Presbyter ian were separate ly  s tated to  shorv the

por t ion of  the payment  that  was due for .  mater ia ls  suppl ied and

the port ion that r,zas due for labor rrerformed.

L 4 .  N o  t a x  w a s  c h a r g e d  L i n k  o r  p r e s b y t e r i a n  o n  a n y

of  the appl icat ions for  payment .  u2

U Taxpalzer  and L ink were of  the understanding that  the sa les

\r , t€f€ eXCmpt

C. COLtii ' ' lBUS CIVIC CENTER

15.  Taxpayer  was the  pr ime cont rac tor  fo r  remode l ing  v rork

on two occas ions  and d ic l  a  serx ies  o f  o ther  smal l  jobs  fo r  the

C o l u m b u s  C i v i c  C e n t e r  ( " C i v i c  C e n t e r " ) ,

16 .  By  an  o ra l  con t rac t  ev idenced  by  a  l e t t e r  o f  June  10 ,  L966 ,

taxpayer agr.eed to do sone remodeling work on the 6th and loth

f l oo rs  o f  C i v i c  Cen te r .  u )

L)  The  ] . e t t e r  p rov ided  tha t  C i v i c  Cen te r  v rou ld  be  c .ha rc re r l

$7 ,680 .00  f o r  ma te r i a l s  and  g9 ,240 .O0  f o r  l abo r .  d

U The le t ter  notes that  the proposed pr ice was computed wi thout

ind luding any amount  for  sa les tax.

L7 .  By  l e t t e r  o f  June  22 ,  L967 ,  Laxpaye r  p rooosed  to  fu rn i sh

and  ins ta l l  f o r  C iv i c  Cen te r  e lec t r i ca l  se rv i ce  and  d i s t r i bu t i on
ment

egu ipua tx  fo r  a  sum no t  i n  excess  o f  $27 ,500 ,00 .  O

t '  Actual  charg ies for  the pro ject  vrere to  be based upon cost

o f  ma te r i a l s ,  1abor ,  l abo r  i nsu rance ,  ca r tage  and .  expendab le

too l s ,  p lus  f i f t een  pe rcen t  f o r  ove r l read .  and  f i ve  pe rcen t  f o r  p ro f i t .  ,

r



amounts

higher

7

18.  Var ious  o ther  cont rac ts  be tv reen taxpaver  and C iv ic  Center

are  ev idenced by  b i1 ls  marked as  Exh ib j , t  C-3  and da ted  be tv reen

F e b r u a r y  2 4 ,  I g 5 7  a n d  N o v e m b e r ' 2 6 ,  l - 9 6 8 - .

l . 9 .  A l l  o f  t h e  b i 1 l s  t o  C i v i c  C e ; r t e r  s e p a r a t e l y  s t a t e d  t h e

charges  fo r  labor  and the  charges  fo r  mater ia ls .  A1t  charg ies

1

fo r  rna ter ia ls  were  fu1 Iy  : - temLzed.  t )

U Al l  o f  the b i l l .s  to  Civ ic  Cent .er  r r '€r€ comr:uted wi thout

i nc lud ing  any  amount  fo r  tax .

2 0 .  T i t l e  t o  a l l  m a t e r i a l s  u . s e d  i n  r e m o d e l i n g  p a s s e d  t o

C i - v i c  C e n t e r  w h e n  d e l i v e : : e d  t o  t h e  j o b  s i t e .

2L .  Taxpa 'yer  v ras  issued en  Exernpt *n :a  Organ iza t ion  Cer f i f  i ca te

by  C iv i c  Cen te r .

22.  Civ ic  Center  agreed to re jmburse taxpayer  for  any

sales tax paid rv i th  respect  to  sa les to  i t  anc l  to  def*e*r l  defend

app l i can t ,  i f  necessa ry .

Appl icant  and Civ ic  Center  thxought  that  tax was not  due on

the mater ia ls  used in  the remodel ing pro jects  and in tendecl  that

the  to ta l  cos t  o f  t he  p ro jec ts  to  C j - v i c  Cen te r  be  reduced  by  those

A m o u n t s  c h a r g e d  C i v i c  C e n t e r  f o r  m a t e r i a l s  w o u l d  h a v e  b e e n

t a x p a y e r  h a d  b e l i e v e d  t h e  s a l e s  t o  b e  s u $ j e c t  t o  t ' " x .
was

When the contract /agreed upon and per formed the par t ies in tended

to qual i fy  the sa les for  exempt ion f rom the tax.  L)

U  App l i can t  d id  no t  cha rge  tax  on  i t s  b i l l s  t o  C iv i c  Cen te r

because i t  t inders tood tha t  the  sa les  tvere  exempt .

D. ROC}jESTER SCI]OOL FOR THE DEAF-AD-UINiSTzu\TII \ . iE BUILDING

23.  T. rxpayer  was the pr i r . re  contractor  on

fo r  Roches te r  Schoo l  f o r  t l - r e  Dea f  ( "Schoo f  " )

t h e  r e m o d e l i n q c o n t r a c t

Schco l

on  t rvo  o ther  occas ions  as  a  subcont rac tor

and did rvork for



B

B y  l e t t e r s  o f  A p r i l  2 3 ,  1 9 6 8  a n d  J u n e  L 2 ,  1 9 6 8 ,  t a x p a y e r

a g r e e d  t o  r e m o c e l  s c h o o l ' s  A d m l n s t r a t i o n  e u i r a i n g  f o r  a  c o s t

n o t  t o  e x c e e c l  9 4 , 8 9 4 . e 0  f o r  m a t e r i a l s  a n d  $ l I , B 9 7 . O O  f o r

1 a b o r .

T a x p a y e r ' s  b i 1 l s  t o  S c h o o l  s e p a r a t e l y  s t a t e d  t h e  c h a r g e s

for  labor  and the  charges  fo r  mater ia ls  and no ted  tha t  Schoo l

i s  e x e m p t  f r o m  s a l e s  t a x .  A l J -  c h a r g e s  f o r  m a t e r i S l s  w e r e  f u 1 l y

i t e m i z e d .

T i t l e  t o  a l l  ma te r i a l s  used  i n  the  remode l i ng  passed  to

Schoo l  when  de l i ve red  to  the  j ob  s i t e .

'  
24 .  Taxpayer  and Schoo l  thxought  tha t  tax  rsas  no t  c lue

the  mater ia ls  used in  t -he  remode l ing  pro jec t  and in tended

the  to ta l  cos t  o f  the  pro jec t  t -o  schoo l  be  reducec l  by  tha t

b{u utr'tofu-z'l/:L
amount.  Amounts charged tor lschool l r j . 'o: ,1d 

J:"? 
been bigher

'{ 
S:.l-l.. H* t'iiL4_f

a p p l i c a n t  h a d  b e l i e v e d  t h e  s a l e s  t o  b e  s u b j e c t  t o  t a x .

on

tha t

l_r

Taxpayer  d id  not  charge tax on i ts  b i l ls  to  School  because

i t  understood that  the sa les were exempt

E. ROCHESTER SCI]OOL FCR T}IE DEAF INTER}IEDIATE DOR"!\IITORY

2 5 .  B y  a  c o n t r a c t  d a t e d  O c t o b e r  1 9 ,  1 9 6 6 ,  b e t w e e n  S c h o o l  a n d

S a u c k e  B r o s .  C o n s t r u c t i o n  c o . ,  I n c .  . ( " S a u c k € " ) ,  S a u c k e  a g r e e d  t o

se l l  to  Schoo l  a l l  the  mater ia ls  and per fo rm a l l  the  work  needed

to  cons t ruc t  an  in te rmed ia te  dormi to rv .

T h e  c o n t r a c t  w a s  s p e c i f i c a l l y  d r a f t e d  t o  p r o v i d e  t h a t

S a u c k e  w o u i d  " s e l l  t o  t h e  O w n e r "  t h e  m a t . e r i a l s  u s e d  t o  b u 1 l d  t h e

i n t e r m e d i a t e  d o r m i t o r y .

Schoo l  agreed to  pay

to  be  incorpora ted  in  the

c o n t r a c t  o b l i g a t i o n s .

Saucke  $ I49 ,800 .00  f o r  a l l  ma te r i a l s

\ r ' o r k  and  $256 ,113 .  O0  f o r  a I I  o t he r



t - t , t - " . ! N * /  z  r
_  

' ' l  i t '

*drt=| r

T i t l - e  t o  a l l  m a t e r i a l s  u s e d  i n

to  Schoo l  v 'hen de l i vered  to  the  iob

The amount  charged Schoo l  fo r

h a v e  b e e n  9 6 0 4 . 0 0  ( f i v e  p e r c e n t  o f

h a d  c h a r g e d  t a x  o n  t h e  m a t e r i a l s .

t l r e  s u b c o n t r a c t i n g  p a s s e d

s i t e .

the subcontract ing v.rork woul-d

$ 1 2  ,  0 8 0 .  0 0  ) r n o r e  i f  t a x p a y e r

9

Art ic le  3 of  the contract  a lso r : rov ides that  School

wi l l  increase these payments i f  any sa les tax is  impcsed for  mater ia ls

so ld  to  Schoo l -

The amount  charged School  by Saucke for  the construct ion

p ro jec t  v rou id  have  been  $7 ,490 .00  more  i f  saucke  had  cha rged

sa les  tax  on  the  ma te r ia l s -

By  l e t t e r  o f  Nove rnber  27 ,  1967 ,  saucke  ag reed  w i th  taxpaye r

to  pay  $12 ,080 .0O  fo r  f i a t e r i a l s  t o  be  used  i n  subcon t rac t i ng

rvo rk  to  be  done  on  the  i n tenned ia te  do rm i to ry  anc  $20 ,551 :oo

for  l -abor

26.  Taxpayer  d id  not  charge tax on i ts  b i l ls  to  Saucke

because  i t  unde rs tood  tha t  Lhe  sa les  were  exempt  f rom tax .u - l- t

V Taxpayer ,  Suacke and School  thought .  that  tax was not  due

on the mater ia ls  used in  the conbtruct . ion pro jec. t  and in tended

L/'o k'aYf'u:i cv
t ha t  t he  to ta l  cos t  o f  t he  p ro jec t  t o / l schoo l1  be  reduced  by  tha t

.f;a. d* /! rc-l
amoun t .  A  0

F. Bq3HESTER SCHOOL FOr\. Tln DEAF THE COIIIIONS BUILDII(G

27 .  By  a  con t rac t  da ted  November  I ,  1967 ,  be t r veen  Saucke  and

Schook,  Saucke agreed to prov ide the mater ia ls  and per form the

work necessary for  the const . ruct ion of  a  corrutons bui ld ing.  The

con t rac t  p rov ided  t ha t  saucke  wou ld  be  pa id  g169 ,3oo .oo  f o r  a1 l

ma te r i a l s  and  $2BB ,2Bo .oo  f o r  a l l  l abo r ,  ove rhead  and  p ro f t t .



r
L. ..

1 0

T h e  s p e c i f i c a t i o n s  f o r  t h e  c o n t r a c t  f o r  t h e  c o n s t r u c t i o n

of  the  co inmons bu i ld ing  prov ided tha t  the  con l rac to r ,  s  b id

w o u l d  s t a t e  s p p a r a t e l y  t h e  c o s t  o f  m a t e r i a l s  l )

t ,  a n d  t h e  c o s t  o f  l a b o r ,  o v e r h e a d  a n d  p r o f i t .  T h e  p u r p o s e  o f

s e p a r a t e l y  s t a t i n g  t h e  c o s t  f o r  m a t e r i a l s  a n d  t h e  c o s t  f o r

l a b o r  v r a s  L o  c a u s e  t h e  s a l e s  o f  t h e  m a t e r i a l s  t o  b e  e x e m p t

f r o m  t a x .

The spec i f i ca t ions  a lso  pror , ' ided  tha t  i f  sa les  tax  v rere

imposed,  Schoo l  wou ld  indemni f ) '  and  save harmless  any  cont rac tor

o r  s u b c o n t r a c t o r "

The subcont rac l  fo r  the  e lec t r i ca l  r ^zork  to  be  oer fo r rned

in  connect ion  w i th  t } re  cons t ruc t ion  o f  the  conmons bu i ld inq  prov ided

t h a t  t a x p a y e r  v r o u l d  b e  p a i d  9 1 6 , 8 9 5 . 0 0  f o r  t h e . m a t e r i a l s  u s e d  a n d

$ 2 0 , 9 I 5 . 0 0  f o r  t h e  l a b o r  t o  b e  p e r f o r m e d .

None o f  the  requ is i t ions  inc luded a  charge fo r  tax .  g )

V  T i t l e  t o  a l l  m a t e r i a l s  u s e d  i p 1  t h e  c o n s t r u c t i o n  p r o j e c t

p a s s e d  t o  t h e  s c h o o l  v r h e n  d e l i v e r e d  t o  t h e  j o b r s i t e .

I
28,  Taxpayer ,  Saucke and Schoo l  thoueht  t i la t  tax  r r ,as  no t

d u e  o n  t h e  m a t e r i a l s  u s e d  i n  t h e  c o n s t r u c t i o n  p r o j e c t  a n d  _ _

in tended tha t  the  to ta l  cos t  o f  the  pro jec t  be  reduced by

that amount.  ! , lhen xe the contract was agreed upon and performed

i t  was  in tended to  qua l i f y  the  sa les  fo r  exempt ion  f rom the  tax .

G. UNIVERSITY OF ROCIIESTEiI - EASTTT1AN SCHOOL

2 9 .  B y  a g r e e m e n t  o f  J a n u a r l '  1 2 ,  1 9 6 8 ,  b e t w e e n  t a x p a y e r  a n d

A. IV .  Hopeman & Scns  Company ( "Hopeman, , ) ,  and equ ipr l .en t  to  cornp le te  son ie

e lec t r i ca l  s r . rbcont rac t ing  work  a t  the  Un i r , ,e rs i tv  o f  Rochester  Eas tman

S c h o o l  o f  l l u s i c  ( " U n i v e r s i t y  o f  R o c h e s t e r , , )  .

The agreed pr ice r l f>rx for the asn subcontract work rr 'as to be

c o m p u t e d  o n  a  t i m e  a n d  m a t e r i a l s  b a s i s  n o L  t o  e x c e e d  S 1 1 , 0 0 O . 0 0  f o r

( " "
I
I

..:,
,  " . t t t . . : . . r .  

1 : - '
,  ; . r  : 1 . ; l : r . . . .  -
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n a t e r i a l s  a n d  $ 9 , 5 0 0 . O 0  f o r  l a b o r .  T h e  a g r e e m e n t  p r o v i d e d

sped i f i c  s tandards  by  wh ich  {zhq cos t  o f  labor  and mater ia ls  \ r t 'e re

to be computed

30 .  T i t l e  t o  the  ma te r ia l s  used  i n  the  subcon t rac t i ng

work passed to Univers i ty  o f  Rochester  when del ivered to  the

j cb  s i t e .

Al though the pr ime contract  betv , 'een Hopeman and Univers i ty

o f  Roches te r  i s  no t  i n  ev id .ence  as  an  exh ib i t ,  s i nce  i t  was  an

o ra l  con t rac t ,  t he  i nvo i ces  separa te l y  s ta te  the  cos t  o f  l abo r

and  the  cos t -  o f  ma te r i a l s .  The  i nvo i ces  a rFe  re f l ec t  t ha t

the pr ime contract  prov ided.  that  Univers i ty  o f  Rochester  would

pu rchase  the  necessa ry  ma te r ia l s  f oom Hopeman .

The invo ices  demonst ra te  thaL Hopemarr  v rou ld  supp ly  the  necessary

l a b o r  a n d  m a t e r i a l s  o t r  a  " c o s t - p l u s "  b a s i s .

3 I .  The invo ices  f rom app l ican t  to  Hopernan seapra te ly  s ta te ,

in  de ta i l ,  the  labor  and mater ia ls  used in  the  subcont rac t ing

w o r k . a n c l  s t a t e  t h a t  t h e  s a l e s  a r e  e x e m p t  f r o m . t a x .

32 .  Taxpayer ,  Hope inan and Un ivers i ty  o f  Rochester  thought  tha t

tax  was no t  d .ue  on  the  mater ia ls  used.  in  the  cons t ruc t ion  pro jec t

a n d  i n t e n d e d  t h a t  t h e  t o t a l  c o s t  o f  t h e  p r o j e c t  b e  r e d u c e d  b y

tha t  amount .  The cont rac t  was  agreed to  and per fo rmed in  a  manner

in tended to  gua l i f y  the  sa les  fo r  exempt ion  f rom the  Lax-  t )

l )  Taxpayer  d id  no t  charge sa les  tax  on  i t s  invo ices  to  Hopernan

because i t  thought  the  sa les  to  be  exempt  and because i t ,  had  been

i n s t r u c t e d  n o t  L o  c h a g g e  t h e  t a x .

3 3 .  A d d i t i o n a l l y ,  H c p e n a n  d i d  n o t  c h a r g e  s a l e s  t a x  o n  i t s  s a l e s

to  Un ivers i ty  o f  Rochester .  The pr ice  wou ld  have been h i , fher  i f  r {oper ian

h a d  c h a r g e d  s a l e s  t a x -

r



I'

uttn#*t'
3 4 .  B y  a g r e e ; n e n t  o f  A u g u s t  9 ,  7 9 6 5 ,  b e t w e e n  S t e w a r t  &  B e n n e t t ,

Inc .  (S tewar t "  )  and Rochester  l " luseum Assoc ia t ion  ( " l " luseum"  )  ,  S tevrar t -

agreed to  p rov ide  the  labor  and mater ia ls  necessary  fo r  the

c o n s t r u c t i o n  o f  a  p l a n e t a r i u m .

The agreement  p rov i -c ied  tha t  S tewar t  wou ld  be  re imbursed,  in te r
ment

a 1 i a ,  f o r  t h e  c o s t  o f  a l l  m a t e r i a l s ,  s u p p l i e s ,  e q u i p e x - t n  a n d  t f a n s -

pcro ta t ion  reo ;u i red  in  the  cons t ruc t . ion  o f  the  p lane la r ium.  The

agreement  fu r therprov ided tha t  S tewar t  wou ld  be  re r inbursed fo r

a n y  s a l e s  t a x e s

35.  By  an  agreenrent  o f  Ee l rxx i : ,  February  14 ,  1958,  be tween taxpayer

and Stewar t ,  app l i can t  agreed to  per fo rm e lec t r i ca l  v ro rk  in

exchange fo r  re imbursement  o f  a l l  cos ts  fo r  labor  and mater ia ls ,

p l u s  a  f i x e d  f e e  o f  $ 2 5 . 0 0 0 . 0 0

Trhe paragraph o f  the  agreement  re la t ing  to  the  sa les  tax  was

s t ruck  and,  a  le t te r  a t tached to  the  cont rac t  ind ica tes  tha t

app l ican t  and-s tevrar t  thought  tha t  the  sa les  €ere  tN exempt  f rom

t a x .

36 .  Invo ices  submi t . ted  by  taxpayer  to  S tewar t  and by  Stewar t

to  Museum separa te ly  s ta ted  the  cos t  o f  the  labor  and the  cos t

o f  t h e  m a t e r i a l s .  N o n e  o f  t h e  i n v o i c e s  i n c l u d e d  a m o u n t s  f o r  t a x .

.  Ar t i c l -e  10  o f  the  pr jme cont rac t  p ror . ' i des  tha t  t i t le  to  a l l

mater ia ls  sha l l  pass  to  l ' l useum no la te r  than the  t ime a t ' * ;h ich

I
pa1'rnent is made . u

'U T i t le  to  a l l  mater ia ls  in  fact  r :assed to I r luseum when removed

from the t ruck at  the - iob 's i te .

t-
I
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37.  Taxpq ler ,  S tewar t  and the  l " luseurn  thouEht  tha t  tax

v /as  no t  due on  the  mater ia ls  used in  the  cons t ruc t ion  pro jec t

anc l  in tended tha t  the  to ta l  cos t  o f  the  pro jec t  be  reduced

by tha t  amount .  Id l len  the  cont rac t  v ras  dra f ted  the  par t ies

in tended to  gua l i f y  the  sa les  fo r  exernpt ion  f ro r r ,  the  tax .

The cos t  to  l v iuseum o f  the  roa ter ia ls  wou ld  ] rave  been h igher

i f  t a x  h a d  b e e n  c h a r g e d .

I. THE HARI,EY SC}IOOL

38.  By  an  ag i reement  da ted  February  2 ,  1968,  be tv reen The

Har ley  Schoo l  ( "Ha r l ey " )  and  S tewar t  &  Benne t t ,  I nc .  ( "S tewar t " ) ,

Stewart  agreed to provdde a l l  the labor  and mater ia ls  necessar lz  for

the proper  construct ion of  a  nevr  bu l ld ing.

The agreement  p rov ided tha t  S tewar t  v rou ld  be  re imbursed,

in te r  A [a- ,  fo r  the  cos t  o f  a1 ] -  mater ia ls ,  supp l ies ,  eq 'u ipment

a n d  t r a n s p o r t i b i o n  r e q u i r e d  i n  t h e  c o n s t r u c t i o n  o f  t h e  b u i l d i n g .

The agreement  fu r ther  p rov ided tha t  S tewar t  \ r ,ou ld  be  re imbursed

for  any  sa les  taxes

B y  a n  a g r e e m e n t  d a t e d  A u g u s t  1 8 ,  L 9 6 7 ,  b e t r v e e n  a p p l i c a n t

and Stewar t ,  taxpayer  agreed to  fu rn ish  and ins ta l l  a l l  requ i red

e l e c t r i c a l  e q u i p m e n t  i n  t h e  b u i l d i n g  f o r  a  f i x e d  f e e  o f  $ 6 , O 0 0 . 0 0

p l u s  c o s t s .

The paragraph o f  the  agreement  re la t ing  to  the  sa les  tax

u:a,a-
was struck and, ag*a*-be=s€elFf rer+ the enemption

tii,'
to  the  cont . rac t ;  l taxpayer  and Stewar t  thought  tha t. \

exempt  f ron  tax .

cer t  i f  i c  a  te , {a  t  tach  ed

the  sa les  v rere

3 9 .  I n v o i c e s  s u b m i t t e d  b v  t a x a a l ' e r  t o  S t e r v a r t  a n d  b v  S t e w a r t

t o  I l a r l e y  s e p a r a t e l y  s t a t e  t h e  c o s t  o f  l a b o r  a n d  t h e  c o s t  o f  m a t e r i a l s .

None o f  the  invo ices  inc lude amounts  fo r  tax  w i th  the  except ion  o f  )c ig ; t> l -

minor  amounts  inc ruc led  on  s tew. : r t  invo ices  to  l la r ley .



Et v/hich, payment is made.

d  T i t le  to  b11 nra ter ia ls  in  fac t  p t rssed to  Har ley  when removec l

f rom the  t ruck  a t  the  job  s i te .

44 .  Taxpayer ,  S tewar t  and l {a r ley  thought  tha t  tax  was no t

c lue  on  the  mat 'e r ia l ,s  used in  the  cons t ruc t ion  pro iec t  and

T4

Ax.X*.s.':Le
Art j -c le  11 of  the pr j :ne contract

to  a l l  ma te r i a l s  sha l l  pass  i _o  Har ley

prov ided that  t i t le

no la ter  than the t ime

and  Oc tobe r  10 ,

intended t^hat the

amount. When the

tota l  cost  o f  the pro ject  he reduced by that
.

con t rac t  was  d ra f ted  the  pa r t i es  i n tended  to

qu"a l i f y  the  sa les  fo r  exempt ion  f  rom the  tax .

4L .  App l ican t  and Stewar t  d id  no t  inc lude tax  on

the invoices submitted to l lar ley bectruse they thought that no tax

was

J

i f

due. 'J

The cos t  to  F la r ley  o f  t ] ' re  mat .e r ia ls  wou ld  have been h iqher

tax  had been charqed.

J. .685 MT.- I{O-PE AVENUE-

4 2 .  B y  l e t t e r s  o f  O c t o b e r  4 ,  1 9 6 6 , 1 9 6 6 ,  b e t w e e n

remodels tewar t  and un i r re rs i ty  o f  Rochester ,  s tevrar t  3 iq ; .eed to

p r o p e r t y  r o c a t e d  a t  6 8 5  F l t .  H o p e  A v e n u e  f o r  9 6 5 , 8 0 0 . 0 0

By agreernent  da ted  Novemlcer  14 ,  1966r  dnd November  22 ,  1966,

taxpayer  agreed to furn ish and insta l l  e lect r ica l  work for  Stewart

The e lect r ica l  subcontract rv  prov ided that  appl icant  was to

be  pa id  $5 ,220 .00  fo r  t he  ma te r ia l s  necessa ry  fo r * .  t he  j ob  and

$6 ,482 .0O  fo r  l abo r .

43.  REquis i t ions submi- t ted by taxpayer  to  Stewart  separate ly

s ta ted  the  cos t  o f  t he  l abo r  and  the  cos t  o f  t he  ma te r ia l s .  J

d  The  f i r sL  regu is i t i on  no tes  tha t  t he  sa les  a re

exempt  f  rorn tax.  J

V  The  snsxdx  second  requ is i t i on  adds  to  the  to ta l  con t rac t

I
I
i

I
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FxiEE
pr i ce  sa les  tax  o f  f i ve  pe rcen t .

Appl i "cant  subsequent ly  re funded the sa les tax to  Stewart

tupon  rece ip t  o f  a  Resa le  ce r t i f i ca te  f rom sLev ta rL .  /

U  A  p rope r  Resa le  Cer t i f i ca te  v ras  g i ven  taxpaye r  by  S tev ra r t .

4 4 -  l e  A p p l i c a n t  d i d  n o t  i n c l u d e  s a l e s  t a x  o n  t h e  i n v o i c e s

submi t ted  to  Un ivers i ty  o f  Rochester  because i t  thought  no  tax  v ras

d u e .

u{'o*,
45-  In  @s '4P  the  app l  j . cab le  i ns ta r r c t i : =y l  "un i i - a r i an " ,  "p resby te r i an , j ,' l

" C i v i c  C e n t e r " ,  R o c h e s t e r  S c h o o l  f o r  t h e  D e a f ,  U n i v e r s i t y  o f  R o c h e s t e r ,

Rochester  Museum Assoc ib t ionr  d r rd  Har ley  Schoo l  gua l i f v  fo r  exempt ion

f r o m  s a l e s  t a x  u n d e r  T a x  L a w  s e c t i o n 1 l 1 6  ( a )  ( a ) .  a n d  i n  e a c h  o f

t h o s e  i n s t a n c e s  ,  t h a t  f a c t  i s  n o t  i n  d i s p u t e .

46 -  Throughout  i t .s  bus iness the taxpayer  sought  to  co l lect  anc l  pa1,

ove r  a l l  sa les  taxes  l t  be l i eved  were  due .  / i
&vt+I'4; irl144 f? s(";i't'<-t'

W. The contracts were t ' to' f  
- i .r*p 

="tX contracts but \^/ere t ime

and  ma te r ia l s  con t rac ts .  The  i ns t i t u t i ons  f  o r  r vh  j - ch  the  bu i l d ings

were  bu i l t  we re  exenp t  f rom sa les  tax .  The  i ns t i t u t - i ons  nego t ia ted

the  con t rae ts  so  tha t  t he  con t rac ts  p rov ided  no  sa les  tax  v /as

to  be  app l i ed  to  the  pu rchase  o f  t he  ma te r ia l s .  The  exmep t  i ns t i t u t i ons

rece ived  the  bene f i t  o f  a  l ower  p r i ce .  The .ma te r ia l s  f o r  t he

b t i i l d i ng ' s  r+e re  no t  sub jec t  o t  sa les  tax . .  Swee t -As : ;qc ia tes  v .  Ga I1nan ,

3 6  A D  2 d  9 5 ,  a f  f d .  N . y .  2 d -

@ -  T h e  t a x p a y e r  a c t e d  i n  g o o d  f a i t h .  T h e  p e n a l t i e s  a r e

a t e d  a n d  r e m i t t e d .

s -  T h e  t a x D a y e r ' s  a p p r i c a t i o n s  f o r  a  r e f u n d  o f l  t h e ' = - r . " 1 7 } - r .

penaJ - t i es  and  excess  i n te res t  p rev ious l y  pa id  ( see  pauagraph  5  above )

i s  g ran ted

)LV* W. Pursuant  to  the Tax Law,  in terest  shal l  be paid.  on the

amoun t  o f  t hx  xR txx rq  re fund ,  f rom oc tobe r  30 ,  r97o ,  ( see  pa rag raph  4  abc - . , - c lunt . i l  the date cr f  r : : r1 'nrenL.  DATED: Alb; i r l \ , , ,  . ' *ow york S ' l 'C
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