
BROWN AND TENIIY ELECTRTC CO., INC

This case was never signed by the Tax Commission.

I t  is  a  sa les tax case which was sent  to  Mr.  Cut t ler  to

be handled administratively.
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TO

f i lHt l 'J l tAt{nUiJ

'Co;unis sioner:  l " f i l ton Koerner

I : i{n'd ' .Abram J. Cutt ler

SUBJECT:F orrnal De termina E i orr
B ro i vn  and  Tenny  E lec t r i c  f , o .  r  I nc .

The  so  c .a l l ed  " t i t
Bu reau  t o  be  a  necessa rv

You asked for  m,v comments on the determinat ion pre-
pa red  fo r :  s i gna i t : re  o f  t he  s ta te  Tax  conmiss ion .

Th is  i nvo l , ves  a  cons t ruc t i on  con t rac t  w i th  the  A l i ce
Hyde l " Iemor j -a1 Hospi ta l -  Associat ion,  an exempt  orgar i izat ion.

The Larv exempts the tax on mater ia ls  incorporated in to
rea l  p rope r t y  i n  a  ccns t ruc t i on  co ; r t r : ac t  r v i t h  an  exempc  o r -
gan iza t i on  p rov id inp i  t ha t  t he  co r rL ra .c to r  se1 l s  the  ma te r i . a l s
as  Eang ib l -e  p3 rson : r1  p rope r t v  t r - r  t he  exenp t  o rgan i . za t i o r i  be_
fo re  i ns ta l l _a t i on "  Th i s  shou- ]_d  be  ev idenced  by  a  E ime  and
maLer ia l s  con t racb  w i r i ch  mus t  h , ; : ve  L r , : o  cha rac te r i s t i cs :

A  separace  p r i . ce  f r : r  r r . a te r i a l s  and  a  separ€ r te  p r i c , :
f o r  l abo r  c r  i ns ta l l a t i o i i ,

A .  c la r : se  i n  t he  cC , i i t f sC t  , " v i r i ch  s tn tes  LhaL  t i t l e
to  t i le  ur .a ter ia l .s  so lc l  by ! " .he contracLor  co the
owner shal l  i rnn=Cia le l_ . , ,  vest  r ' - r :  t l - ;e  o\ " iner  uPon
de l i ve r1 '  t s  t he  j ob  s i . t e  be f . re  i - ' s ta l -1a t i -on  o r
i nco rpo raL j -on  i n to  the  p ro jec t .

1.

i . e  c l -ause ' r  has  b : :en  he ld  bv  the
p:r t  o f  the cor l t ract  to  q. . r * t i fy

Larv

The  con t : : ac t  i n  ques t i on  does  ccn ta in  a  separa t i c r r - r  b r :
t r veen  p r i ce  and  l abo r ,  bu t  does  no t  con ta in  i : he  so  ca l l edt t t i t l e  c l ause r t .  Con ,sequen tJy ,  i r r  Sep te i r i be r ,  l g6g .  Counse l
Bes t  ru led  ' i . r i t h  respecL  to  the  A l i . ce  l l yde  ccn t rac t  t hac  i r&S
en te red  i nLo  i n  1966-SV "  t ha t  t t r e  conc rac t  , l . i c l  ; r oL  show tL ia t
the mater ia . ls  purchased bv the c :ont r :act r : r  for  th .e ioh wer :e
solc l  to  the o ivner  whi le  they s t i l ,1 .  re ta j -necJ t t re  cha ' i :acter : is i :
o f  t ang ib le  pe rsona l  p rope r t l i .  The re  i . s  no  t i t l e  c lause  o r
o the r  i nd i - ca t i on  r l - ra t  t i t l e  Lo  the  x ra tc r i a l s  passed  to  Lhe
proper ty  or \7nef  pr ior  to  t l - , i : i :  incorporat ion in to t fue pr : ,o je t : ;

l c s
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Ho',tever, in \r j-e\n' cf the dic rr-rrn of the court in the

Srvee t  Assoc . i a tes  case  a r r c i  t he  Leg is  l aL ion  p roposed  by  Ehe
Department  to  exempt  i ' i l : r . { -er ia ls  that  are usecl  in  consCruct ion
on bei ra l f  o f  an e:<empt  organizat ion regard less of  the form

of  cor iLract ,  Che Depar{ : rne-nt  aPpears to  be d isposed to re lax

i t s  i - ns i s tence  tha t  con t rac ts  con ta in  the ' l i r ag i c  t ro rds "  t o
compLy  w i th  fo rn .

co: rsequent lv ,  I  agree wi th  the hear ing determinat ion
to reccgnize the contract  to  permi f  the exeinpt ion of  the

niarer ia ls  that  were : :sed in  construct ion for  the exempt
arganLzat ion,  even thor- rgh i t  does not  conta j -n  the so ca l led
i l pass ing  o f  t i c l e  c l ause r l

Horvever ,  I  an concerned about  the rvord ing of  the de-

termipat ion and other  determinat ions on the sar l r3  subject  which

m,av  p rov i c le  a  bas i s  f o r  oLher  taxpaye rs  to  c la im 'a  re fund

o f  t axes  pa id  w i fh  vo lun ta ry  o r  c iesk  aud i t  assessmen ts  on

ccn t rac ts  tha t  d id  no t  con ta in  i : he  p resc r ibed  c lause  a r rd
' .^ rh ich qual i - fv  as a L im, :  and mater ia ls  contract  in  accordance

wi th the opin ion of  Counsel  and the admin is t rat ion by the

Sales TaLx Bureau in accordance therein.

In  cases of  t t r is  sor t  rvhere the Conmiss ion is  d isposed

to recogr i ize a l - I  exempt ion of  mater ia l -s  on contracts  lvh ich

are technica l ly  defect ive,  I  wor" r ld  prefer  that  the ac i justment

be mad-e by renanding the case to  the Sales Tax Bureau or t

i f  t t re  Tax Co:rn i iss i r : r l  were Eo s ign the deternr inat ion '  thae

the r r 'ord ing of  t i ' re  determinat ion sha1l  not  be used aS a

precedent  ot :  form a basis  for  o thers to  c la im refunds or

c red i t s  v rhe re  taxes  had  been  assessed  o r  pa i c l  due  to  con t racL

de fec t s .
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D i rec to r ,  Sa les  Tax  Bureau

Febrr-rary 20, 
l9t:

-G L-. ,rr,.w-,s-c--{v-J a']t*' l"i **fr*'

{1,u,^.,"* }1 ;": ;l= 
tt;]" 

;1, 4*
\\'-t\1f,'* 

\Ltt{"*t*'"



TO

MEftICRANDUM

Mr. Cutt ler

Ccrrmiss ioner  Koemer

Bro.'rzn and Tenney- Electr. i  c Clo. ,  inc"

A hearing was held on the taxpa)' 'er 's petit ' io: 'r  for a

rev iew of  our  deterrn inat ior i  that  sa les tax was c lue in  connect ion

wi th a cor i t rerc t  that  Brorvn anci  Tenney 'F l lect r ic  Co. ,  Inc.  had at

the Al ice Hyde Hospi ta l .

The hearing off icer has recornmended that e '  detet 'nl i t rat ion

be made in  favor  o f  t i re  taxpayer .  Inasnruch as  t f i i s  case in ' ro lves

an assessment  made pr io r  to  the  dec is ion  iu  Sweet  Assoc ia tes  v .

Gal lman, i t  r , r 'ould seem that this deterni inaLiorr r . r ight bc correct.

Prior to concurrinqr therewith I '.voulcl l|ke ,.rou t(r r3''/iev.'

the f i le  and ind icate your  pos i t io i r  wi t l t  respect  i i re ie tc ; .

!i1-.u,"r--...-/

Comnl iss ioner

Ter rney El.-ctr ic Co .  ,  I rrc .  f i  i  e

FROM i

SUBJECT:

tft".m-,., 'l(,

February i3 ,  1973
Attachment - Brorn'n atrd



STATE OF NBW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  App l ica t ion

o f

BROWIi AND TMiNEY ELECTRTC CO. TNC.

f o r  a  R e v i s i o n  o f  a  D e t e r m i n a t i o n  o r  f c s r
R e f u n d  o f  S a l e s  a n d  U s e  T a x e s  u n d e r
Ar t i c les  2a  and 29  o f  the  Tar  Law fo r  the
per iod  Augrus t  1 ,  1965 th rough Iv iay  31 ,  1967.

Brown and Tenney E lec t r i c  Co.  lnc ' .  app l ied  fo r  a  rev is ion

o f  a  d e t e r m i n a t i o n  o f  s a l e s  a n d  u s e  t a x e s  u n d e r  A r t i c l e s  2 8  a n d  2 9

of  t t re  Tax  Law fo r  the  per iod .  August  1 ,  1965 th rough May 31 ,  L967.

A  f o r m a l  h e a r i n g  w a s  h e l d  a t  t h e  o f f i c e s  o f  t h e  S t a t e  T a x

Commiss ion ,  Ut ica ,  New York ,  oh  Novemlcer  18 ,  Lg7O,  be fore  L .  Rober t

Le isner ,  Hear ing  Of f i cer .  T i re  taxpayer  was represented  b1z  i t s

pres ident ,  Ernes t  F .  Brown,  and the  Income Tax  Bureau was represented

b y  E d w a r d  H .  B e s t ,  E S e . ,  ( A l e x a n d e r  W e i s s ,  E s Q . ,  o f  C o u n s e l ) .

I S S U E

Was taxpaye r ' s  con t rac t  en te red  i n to  w i th  the  A l i ce  Hyde

Memor ia l  Hospi ta l  o f  Malone,  New York,  dn exempt  organLzat ion,

a t ime and mater ia ls  contract  so as to  qual i fy  for  an exempt ion

under  sec t i on  1116  (a )  (  )  o f  t t r e  Sa les  Tax  Law?

FTNDINGS OF FACT

1.  Taxpayer  t imely  f i led New York State sa les tax returns for

the  pe r iods  i nvo l ved .

DETERMINATION

the per iod

November  l ,  1968 ,

2 .  A  N o t i c e  o f  D e t e r m i n a t i o n  o f  s a l e s  t a x

A u g u s t  1 ,  1 9 6 5  t h r o u g h  M a y  3 I ,  1 9 6 7 ,  w a s  i s s u e d

aga ins t  t he  taxpaye r  under  No t i ce  No .  90 ,756 ,57L .  T t re  Sa les  Tax

Bureau asser ted the contract  on the Al ice HlzCe I ' lemor ia l  Hospi ta l

of l"Ialone, Nerv Ycrk was a lum.o sum contract.

f o r

on
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A. T 'he contract  was not  a  lump snm contract .  The

ce r t i f i ca te  o f  t he  hosp i ta l  app l i es  to  th i s  con t rac t .

/ - -

: .  T t re taxpayer  appl ied for  a  rev is ion of  the c le terminat ion of

t he  de f i c i enc ies .

4.  The Al ice Hyde l r temor ia l  Hospi ta l  furn ished a sa les tax

exempt ion cer t i f icate to  the taxpayer

5.  fhe Al ice l lyde Memor ia l  F iosc i ta l  Associ .a t ion entered in to

a contract  on Apr i  ' i  
L2,  Lg67,  wi th  an"  taxpayer ,  which speci f  ied

$87 ,L77 .0O  was  f o r  ma te r i a l s  and  $42 ,070 .00  v ras  f o r  se rv i ces .

6.  Tt re par t ies had a prev ious contract  which was deemed non-

taxable and the par t ies proceeded on the same basis .  The arch i tect

advised ttre taxpal 'er that the job was nontaxable. TLre taxpayer bid

the job as nontaxable and the par t ies in tended that  the sa les tax

exempt ion of  the hospi ta l  apply  Lo th is  contract .

I
CONSLUSIONS OF LAW

( 4 )  o f  t h e  T a x  L a w .  S w e e t  A s s o c i a t e q  v i _ G d l l n a n

exemption

Sec t i on l i 16  (a )

N -Y -  2d ,

( J a n .  L 9 7  2 )  ;  a f  f  i r m i n g  3 5  A .  D .  2 d .  9 5  ,  3 l B  N  . Y .  S  .  2 d ;  B r i q c T s  v . -  P a g e . .

1 5  A . D .  2 d  3 4 ,  2 2 L  N . Y . S .  2 d  8 4 3

B .  T h e  t a x p a y e r ' s  a p p l i c a t i o n  f o r  a  r e v i s j - o n  i s  g r a n t e d .  I t  i s

de termined tha t  there  is  no  sa les  tax  due f rom the  taxpayer  fo r  the
I

per iod involved.  I

DATED: Albany, New York STATE TAX COMMISSION

CO.[[MISSTONBR

COMMISSIONER

COI \MISSIONER


