
STATE OF NEt{ YORK
STATE TAX COMI.{ISSION

In the llatter of the

of

39 EAST 49TTI STREET :
CoRPoRATTON 

i
For a Redeterrnination of a Deficiency or
a Refund of Sales and Use z
Taxes under Art icle(s) 28 & 29 of the
Tax Law for the>(ruxr(el period Augus! I, L955

throuqh November 30 ,  L966 .

State of New York
County of Albany

Rae Zimmerman r being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the25th day of February , 19 72, she served the wlthin

Notice of Decision (or Determinatton) by (eertlfied) mait upon 39 East

49th street corporatiotlr"o.esentatlve 
of) the petitioner in the wlthin

proceedingr by enclosing a Lrue copy thereof in a seeurely sealed postpaid

wraPper addressed as fol lows: 39 East 49th Street Corporation
Chapman's Restaurant
20  Eas t  53  S t ree t

and by deposttins sane encrosed Tfi'"$?5Ff"JJ"t "$Sffr uaf.t"t"a"ats#;:lurFlr'u
(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of l{ew York.

That deponent firrther says that the said addressee is the (representative

of) petttl^oner hereLn and that the addreas set forth on said rrapper ig the lact

known address of the (representatlve of the) petitioner.

Peti t ion

AFFTDAVIT OT MAITING
OF NOTICE Of DECISION
BY (CERTIFIED) I{AIL

Sworn to

2 5th day

before rne this

o f  February  t  L92.



srnir oF r\rE'u Y.RK
STATE TAX COMHISSION

In the llatter of the

of

39 EAST 49Ih STREET coRPoRATIoN : AFF]DAVIT OF MAITING
OF }IOTICE OF DECISION

For a Redetermination of a Defi"i"rr"u or' 
BY (CERTTFTED) !{AII''

a Refund of Sales and Use i
Taxes under Art icle(s) 28 & 29 of the

l 'rllui,uu.
State of New York
County of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 25th day of February t  L9 72n she served the within

Notice of Decision (or Determinat ion) by (eert t f ied) mait  upon Mario Verini ,  Esq.

(representatlve of) the petitioner in the wlthin

proeeedin$, by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as fol lows: Mario Verini ,  Esq.
c/o l4.jJ-ton Sheen, Esg.
11  Park  P lace

and by deposltlng same encro""a iliT FS$5at$u?Y"0""".iI addressed r+rapper tn a

(post office or official deposltory) under the exclusive care and cuetody of

the United States Post Office Department withln the State of ilew York.

That deponent further says that the said addressee is the (representative

of) petitloner herein and that tbe addrees set forth on said r{rapper is the last

known address of the (repreaentatl.ve of the) petitloner.

Petit ion

Sworn to before me this

25thday of February ,  L972.

!,/ 
-'v

i' t- /"-'{-. !.Lr.",__-..-z=-)a.v.\_,



STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE C.^MPUS

5TAIE TAX COMMtsStOi l

HEARINC UI I IT

E D W A R O  R O O K

SECR€TARY TO

c o M M t s 9 t o N

AOORESS YOUR REPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T T N G  p R E S t D E T { T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E F I N E R

ALBAT{Y. N. Y. T2226
AREA CODE 518

457-2655, 6,  7

Albanv. New York
tcbnruy 25r 1972

39 $a*t rt$th $tre*t &qrorrtl.on
sh$nrrnrr Rrltlsraet
et] SaEt Sl Str*,rt
ilE* Sark, f,.t*

tttsrtlon trysofiA firra

Ocntlmlnr

Please take notice of the Detancinftt0e
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to $gGtl$fff
the Tax Law any proceeding in court to review an adverse
must be commenced within fSUf A$nthe
the date of this notice.

o f

IltB lnf ll43 of
decision

after

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other mattet relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the ptopet party for reply.

Very truly youfs,

NJ

)q1
L*r&€t L Xcmrn

HEARING OFFICER

cc Peti t ioner's Representative
Law Bureau

AD-1.r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

39 EAST 49Eh STREET CORPORATION

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the period August 1, 1965 through
November 30,  L966.

Whether the audit

the result ing f indings

DETERIIINATION

of  the vendor 's  books and records,  dr ld

were proper and correct.

FINDINGS OF FACT

TLre 39 East 49Eh Street Corporation, a registered vendor,

f i led an appl icat ion for  rev is ion of  a  determinat ion or  for

refund of sales and use taxes under Art icles 28 and 29 of the

Tax Law for the period August l ,  1965 through November 30, L966.

A formal trearing was held before Lawrence A. Newman, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion in  the Ci ty

of New York on November 26, 1969r dnd concluded on February 23,

I97I .  TLre appl icant  was represented by Mi l ton Sheen,  Esq. ,

(Horace E.  Berque,  Esq.  and Mar io  Ver in i ,  Esq.  ,  o f  Counsel ) .

Ttre Sales Tax Bureau htas represented by Edward H. Best, Esq.,

(So lomon  S ies ,  Esq . ,  and  A lexander  We iss ,  Esq . ,  o f  Counse l ) .

ISSUE

I .  TLre applicant, 39 East 49th Street Corporation, f i led

sales and use tax returns for the periods August 1, 1965 through

Augus t  31 ,  1966 .

2.  On JuIy  3I ,  1967,  the Sales Tax Bureau issued a Not ice

of  Determinat ion and demand numbered 90,752,384 in  the amount  of

$9 ,317 .76 ,  p lus  pena l t i es  and  i n te res t .
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3. TLre applicant t imely f i led the equivalent of an

appl icat ion for  redeterminat ion or  for  re fund.

4. The applicant was a restaurant owner and operator at

two successively different locations during the periods under

aud i t .

5 .  An audi t  o f  the appl icant 's  books and records was

conducted by examiners from the Sales Tax Bureau. Itre applicant's

general ledger, and cash and receipts book were examined. The

applicant could not substantiate his l ist ing of exempt outgoing

food sa les.  In  accordance wi th  establ ished audi t  procedures

within the Sales Tax Bureau, sample tests of individual restau-

rant guest checks were made to determine an effective rate of

sales tax, and the proport ions of l iquor and food sales. Mark-

up tests were made of sample periods to compare l iquor and beer

purchases wi th  corresponding sa les to  customers.  In  th is  respect ,

considerat ion was g iven to  the s ize of  l iquor  "shot"  g lasses used,

estimated spil tage and courtesy d.r inks. Undated menus were sub-

mitted to the examiner at the time of the audit to det,ermine the

pr ices of  food served.  An addi t ional  set  o f  undated menus were

submitted to the Hearing Off icer.

6 .  TLre appl icant  has fa i led to  d isprove the correctness of

the audit conducted by the Sales Tax Bureau or of the result ing

findings and computations.

DETERMINATION

A. The resul ts

and records, and the

of the examinat ion of the

resu l t ing  tax  l iab i l i t y ,

vendor 's  books

a r e  c o r r e c t .
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susta ined and ttre applicaLion isB. TLre determination

accord ingly  denied.

DATED: Albany, New York

' L  r
f r / ' . ,u4-4/ ,2 i . /77v

t / i

STATE TAX COMMISSION

COMMISSIONER


