
STATE OF NEW YORK
STATE TAX COMHISSION

In the l'latter of the Petitlon
:

of

WII,BUR RAPS , D/B/A CI,ARN\TCE HoLLoil
INN :

For a Redetermination of a Deficlency or
a Refund of Sales & Use :
Taxes under Article(s) Ze & 29 of the
Tax law for the ky/gAll{Yperiods B/L/65

before rne this

of March , L972.

AFFIDAVIT OF MAIIING
OF NOTICE OT DECISION
BY (CERTTFIED) trArt

State of New York
CounW of A1bany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Finanee, over 18 years of

ager and that on the 21st day of March , 19 72, she served the within

Notice of Drecision (or Determination) by (certlfied) mall upon Wilbur Raps

(representatLve of) the petitloner in the wlthin

proeeedingr by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follor{s: Wilbur Raps
d/b/a Clarence Ho1low Inn
LO7A2 Main Street

and by depostting same encro""acli1l3S.'orTu"1'Ti55y 
"aa.essed 

rorapper rn a

(post office or official depository) under the exclusive care and custody of

the United States Poet Office Department withln the State of New York.

fitat deponent firrther says that the said addressee ie the (representatlve

of) petttLoner herein and that the address set forth on said wrapper is the lagt

known address of the (representative of the) petitLoner.

Sworn to

21s t

. \
I  - )  - - /

,t.-7G_,t U,r* J_<-t xG_41t



STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS

STATE TAX CoMMt59tor {

HEARTIG Ui l lT

E O W A R O  R O O K

SECRETARY TO

coMM rs9 rox

AOORE5S YOUR REPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

ALEAi{Y. N. Y. t2226
A R E A  C O D E  5 1 8

4 5 7 - ? 6 5 5 , 6 . 7

htfit Albany, New York

lhrcb :tr' l9?t

|f|'l.bltr frEr
UblJ €lrrnsr blltr IE
to?Bl nia ltrnt
Gl"lrocrr h, loEfr

Dnr tr. lrpr

Please take notice of the mtnf,Itrrttil of
the State Tax Commission enclosed herewith,

Please take further notice that

the Tax Law any proceeding in

must be commenced within

the date of this notice.

pursuant to nd!l,g1f Ul*t f t$e
court to review an adverse decision

{ mathr after

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the ptoper party for reply.

Very truly yours,

&. n$rrt trl,n*
HEARING OFFICER

cc Petit ioner's Representative
Law Bureau

AD-r.r2 (7 /7o)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

WTLBUR RAPS, D/B/A CLARENCE HOLLOhT rNN

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Ar t ic les 2B and 29 of  the Tax Law for
the periods 8/L/6s 8/3L/68.

1 .  The  Sa les  Tax

demand for payment of

and  Iden t i f i ca t i on  No .

2. The taxpayer

determinat ion of  sa les

The taxpayer applied for a revision of a determination of sales

tax for the period of August 1, L965 to August 3I, 1968. A formal

hear ing was held before L.  Rober t  Le isner ,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commiss ion,  State Of f ice Bui ld ing,  Buf fa lo ,

New York on June 23, 1971. The taxpayer appeared pro se and Lhe

Income Tax Bureau was represented by Edward H,  Best ,  EsQ.,  1"n ' -  ' ' -

(A lexander  We iss ,  Esq .  ,  a f  Counse l ) .

ISSUES

I .  Where the taxpayer has nontaxable sales of ten cent draft

beer  may sa les tax be imposed on h is  g i ross sa les?

II. During the period in issue, was the taxpayer l iable for

penalt ies added to the proposed sales taxes?

DETERMINATION

,W

Bureau issued a notice of determination and

sa les  and  use  taxes  under  No t i ce  No .  90 r2O2 ,463

L6 -O9042  26 .

appl ied for  a  hear ing and a rev is ion of  a

tax for  the per iod of  August  L ,  1965



2 -

to August  31,  1968.

3. The taxpayer had numerous sales of ten cent beer on which

he collected no tax. He had gone to the sales tax off ice when the

sales tax law was passed and asked if  he could pay the tax on the

gross taxable receipts col lected and he was informed that the tax

was to be collected from the customer.

4.  In i t ia l ly  there was some quest ion about  the ca lcu lat ions of

the audi t ,  but  a f ter  test imony,  the par t ies agreed at  the hear ing

that the audit was not in{isPute-

5.  The taxpayer  contested the legal i ty  o f  the assessment

contending that this was a consumer tax and he should not have to

pay the tax for the consumer. He also contended that he should not

be l iable for any penalty because he had done everything possible to

comply with the law. These eontentions were opposed by the Sales Tax

Bureau,

CONCLUSIONS OF LAW

A. Aggregate collections of tax based on total receipLs are

authorized by the Tax Law, section LI32 subdivision (b) '

B.  The assessment  of  sa les determined by the Sales Tax Bureau

is  sus ta ined .

C. The taxpayer acted in good faith and it  is determined that

he is  not  l iab le for  any penal ty ,  and in  th is  respect '  h is  appl icat ion

i s  sus ta ined .

D- Interest shalt be added to the total amount of tax due until

pa id .

DATED: Albany, New York
72a'e1,34 /f 74

STATE TA)( COMMISSION
t 'J

f l

*4rZkfu'."^*-

COMMISSIONER

COMMISSIONER


