
STATE O' lI,,0 'OO
STATE TAX COltltISSIOll

In thc l{attcr of the Petltlon
I

of

PROCTOR & GAIVIBLE DISTRIBUTING COMPi\IVY

!
For a Redctemlnatl.on of a Deflel.ency or
a Refirnd of Sales & Use I
Taxee under Artfcle(s) 2e & 29 of the
Tax law for the ,(l/*r6l/Period November 30,

throuqh Mav 31, I97L

AfFIT}AVIT OT }OItIilG
oF xotlcE 0r DEcIsnx
BY (CERrrrrED) HAI[,

]-967

State of lfm York
County of Albany

Martha Funaro , belng duly eworn, depoeec and eaya that

she 1g an employee of the Departnent of Taxatlon and Financcl ovcr 18 years of

a8er and that on the 8th day of December , L972 I shc rerrrcd the wlthln

Notlce of Ilecislon (or Determl.natton) by (ccrtifted) nall upon Proctor & Gamble

Distributing Company (represerGatlve of) the petltloner ln thc rlthln

proceedlngl by eneloeing a true copy thcreof ln a seeurely aealed portpatd

wraPPer addrcssed as follows: Proctor & Gamble Distributing Company
p .  O .  Box  599
Cinc innat i ,  Ohio 452OL

and by deposlttng eame enclosed Ln a postpal.d properly addreescd rrappcr ln a

(post office or offl.clal depsttory) under the excluglvc care and curtedy of

the llnlted $tates Post Offlce Departucrrt wtthln the State of lfcr Yort.

Ttrat deponent frrther says that the sald addresEee la thc (repreeentatlve

of) petltLoner hereln and that the addrees eet forth on aatd rrrpp€r lr the laet

known address of the (re;nreeentatfvc of the) petltloner.

Snorn to before ne thls

Bth day of December
( -

,  L972.



STATE TAX COf\4MISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Proctor & Ornbh
P" O, lox 599
C!.ncl,nnrtf, ohl'o

fuitlarnr

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, Rooli 2I4A

STATE CAMPUS
ALBANY, N. Y. lzzT

AREA CODE 518

457-2655, 6,  7

nftod ! Albany, New York

Dcembcr 8, I9?2

DLrtrlbutfng €omprny

45201

3'ATE rAX aorr , r r ,o*

xeln nc- ult tr

EOUARO ROOK

SECREIARY TO
coMMts9 tox

AOORES3 YOUR iEPLY TO

Please take notice of the DE|fmf$nf,ftOn of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to teGtl,Ant 1138 & 1243
the Tax Law any proceeding in court to review an adverse decision

must be commenced within 4 lbntlff after

the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

&. Sobart tralrnrr
HEARING OFFICER

Petit ion er 's Representative
Law Bureau

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

PROCTOR & GAIIBLE DISTRIBUTING COMPANY

for  a Revis ion of  a  Determinat ion or  for
Refund of Sales and Use Taxes under Art icles
2A and 29 of the Tax Law for the Period
November 30, L967 through May 3I, L97L.

DETERMINATION

The taxpayer  appl ied for  a  rev is ion of  a  determinat ion of

sa les and use taxes due under  Ar t ic les 28 and 29 of  the Tax Law

for Lhe period November 30, L967 through May 31, 1971 and for refund

of taxes paid under such determination. The taxpayer through its

tax department submitted the case for decision on the material in

the f i le .  The Sales Tax Bureau was represented by SauI  Heckelman,  Esq.

ISSUE

The

appl icant

not  have

and under

issue in  th is  case is  whether  the

packed i ts  product  are subject  to

a  resa le  ce r t i f i ca te  spec i f i ca l l y

the c i rcumstances of  th is  case.

FINDINGS OF FACT

containers in which the

sales tax when i t  d id

covering such containers

I. The applicant, Proctor & Gamble Distr ibuting Company, t imely

fi led New York State sales and use tax returns for the period November

30,  1967 through May 31,  I97L.

2-  A Not ice of  Determinat ion of  sa les taxes due for  the per iod

November 30,  L967 through May 31,  T97Lr  wEls issued on June I ,  L97L,

against  the appl icant  under  Not ice No.  9O,7L4,43L.  The amount  of

sa id  taxes  due  was  de te rm ined  to  be  $72 ,434 .17  p lus  i n te res t  o f

S6 ,33L .O2  f o r  a  t o ta l  o f  $78 ,765 .18 .  T t r i s  amoun t  was  pa id  i n  f u l l

on  June  28 ,  L97L .
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3. Itre taxpayer applied for a revision of the determination

o f  t he  de f i c i enc ies  i n  sa les  tax .

4. The Proctor & Ganrlcle Distr ibuting Company, the applicant

herein, is a wholly owned subsidiary of the Proctor & Gamb1e Company.

Appl icant  is  engaged in  the d is t r ibut ion of  soaps,  deterqents,  to i le t

goods, food products and paper products whictr i t  purchases from its

af f i l ia ted companies and which i t  se l ls  to  wholesalers  and d is t r ibutors

throughout  the Uni ted States.  Appl icant  a lso se l ls  d i rect ly  to  the

major retai l  food chains, though applicant has not shown the amount

or  propor t ion of  such sa les.

5.  Appl icant  sh ips i ts  products  to  i ts  customers in  conta iners.

The customers who are wholesalers deliver the products and containers

together  as a uni t  to  re ta i lers  and thus make a sa le of  the conta iners

as an inc ident  o f  the sa le of  the products .  TLre reta i lers  ( inc lud ing

the major  re ta i l  food chains who are suppl ieC d i rect ly  by appl icant)

wil l  unpack the containers and make sales of t tre products contained

there in.  I t  has not  been shown by sat is factory ev idence nor  even

at leged by appl icant  that  any of  these conta iners whi le  s t i l l  unpacked

are sold with their contents by the retai ler to the ult imate consumer.

6.  V[Lr i le  appl icant  has a l leged that  "a substant ia l  por t ion of

the car tons - - -  are actual ly  used by u l t imate consumers as conta iners

in  p lace  o f  shopp ing  bags ,  e t c . , "  he  has  p roduced  no  sa t i s fac to ry

evidence thereof nor has he even al leged that the retai lers acquired.

the cartons for suctr a purpose. Tlrere is no evidence that ttrere is

a second hand market for the containers here in issue or that the

conta iners are in  any way resold as an ar t ic le  of  commerce.  In  the

absence of  contrary  ev idence,  i t  must  be found that  a l l  conta iners

are considered to  be waste or  rubbish and are d isposed of  as such

and that ttrere is no general custom and practice amongt the retai lers

of  resel l ing the empty car tons.
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7.  Appl icant  d id  not  s tate in  i ts  b i l ls  or  invoices any pr ice

or charge for the containers separately from the price or charge for

the contents  thereof .  S imi lar i ly ,  the wholesalers  and d is t r ibutors

which appl icant  se l ls  to  d id  not  separate ly  s tate a pr ice for  the

conta iners in  the i r  b i l ls  or  invoices to  the reta i lers .

B.  Appl icant  received resale cer t i f icates f rom i ts  customers.

T l rese resale cer t i f icates d id not  express ly  and speci f ica l ly  s tate

that the tangible personal property covered thereby included the

containers or any property of the same general type as containers.

On their face, such cert i f icates covered only the contents of the

con ta ine rs .

CONCLUSIONS OF LAW

The applicant is subject to tax. I t  appears certain that some

of  appl icant 's  customers made a taxable use of  the conta iners when

they treated them as waste or otherwise did not rese1l them as an

ar t ic le  of  contmerce.  I f  some customers d id in  fact  resel l  such

conta iners as an ar t ic le  of  commeree,  the deta i ls  o f  such t ransact ions

and the amounLs thereof are not in evidence. TLre absence of a retai l

cer t i f icate speci f ica l ly  cover ing the conta iners and the fa i lure to

state a separate pr ice for  such conta iners is  consis tent  on ly  wi th

the conclus ion that  appl icant  made taxable sa les.  (See Colqate-

Palmol ive-Peet  Co.  v .  Joseph 308 N-Y.  333) .  The amendment  to

section 1132 (c) of the Tax Law by chapter 32O of the Laws of L967

wi th reference to  the burden of  proof  when a resale cer t i f icate is

obtained by the vendor does not change this result.  Ttrat amendment

merely insures that the vendor can rely on statements made in the

cer t i f icate (see L967 Legis la t ive Annual ,  page 22L)  and does not

j-n any way widen the scope of those statements to what they do

no t  c lea r l y  spec i f y .



TLre Notice

in i ts  ent i re ty .

DATED: Albany,

December

4

of Determination of tax

A refund is  denied.

New York

B ,  L972

due under review is correct

STATE TAX COMMISSION

\ n

VV^0*-lk
COMMISSIONER



b

eotober XSr 1973

.lrthur L. Swcrta, Eeq.
Robcrt & riolland
l3O1 lvanui of lnrrlear

fo* 
Yorkr ftrr YErk 10OI9

Dear !{r. Sr.lrtzr

, 
lr !t* your rqurrtr plort flnd cnctrortd

I
a oofly of a drtcrninrtlon rcndcrsd by thc trcu

York Statc Tar bmicelon - proctor I Baoiblc

DLrtrlbuttng Gffipany.

Elnecroty,

EDrnnD nofi
,otcnsTnnY sB lnG
8A}'IB nNr @toc8rtgr
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