
irers or ilEtl yoRK
STATE TAX Coltltrsslotl

In thc l{atter of the PetltLon
:

of
:

EDWARD L. NEZELEK, rNC-

:
For a Redetermlnation of a l),effclency or
a Refund of Sales & Use :
Taxes under Article(s) Ze & 29 of the
Tax law for the kyflt/lYperiod ended :

Arrcrrrst-  31 -  l968

ATFII}AVII OF I.iTfiIXG
0F xorrcE or DEcrglotr
BY (CERTTFTED) lolr

State of New York
Gounty of Albany

tr{artha Funaro r being duLy ewornr depoaes and eaye that

she is an employee of the Departnent of Taxatlon and Flnanccr oyer 18 years of

agee and that on the lst day of August , L972 r she aewcd the wlthla

lfotlce of llecision (or Determlnatton) by (ccrtlffed) naLL upon Edward L. Nezelek, Inc.

(repreeentatl.ve of) the petltloner ln the rlthin

proceedingr by encJ-oaLng a true copy thereof Ln a seeurely sealed poetpaid

wrapper addressed as follows: Edward L. Nezelek, Inc.

3:"::3:'"il;:"fr"w York r37so
anil by depoctting eame enclosed Ln a postpaLd properly addressed rrapper Ln a

(post office or offlclal delnsttory) under the excluslvc care and euetody of

the Unlted Stateg Post Offlce Departncrrt withln the $tate of lfcry York.

That deponent fir:ther Bays that the sald adilreaaee ia the (repreeentatlve

of) petttLoner herel.n and that the addrees set forth on aaLd rrapper la the lart

kaonn address of the (repneeentatl.ve of the) petltloner.

Sworn to before ne thls

1st day of August t L92.



STATE OF IIEId YORK
STATE TAX CO}I}IISSION

In thc Mafter of the Petltion

of

EDWARD L. NEZELEK, INC

:
For a Redeterrnlnation of a Deflclency or
a Refirnd of Sa1es & Use t
Taxes under Artiele(s) ZA s. Zg of thcto *" u* '0. #/rfl::'*?l itl;u ,

State of Nen York
County of Albany

AfFIITAVII Of l.itltllfG
OF ilOrICE OT DECISIOf,
BY (CER?rrrDD) HiIL

Martha Funaro , belng duly sworn, depoees and aaya that

she is an ernployee of the llepartment of Taxatlon and Flnance, ovcr 18 years of

agel and that on the Ist day of August , L972 I she aervcd the wlthla

lfotice of lleciston (or Determlnatfun) by (ccrttfied) nall. ulron Gordon Wood

(representatLve of) the petltloner tn thc rlthtn

proceedlnge by encloelng a true eopy thereof ln a seeurely sealed poatpatd

wraPper addressed as followss Gordon Wood

ff#"tlifi:* +#;
and by depoaltlng eme enclosed in a postpal.d properly addressed rrapper ln a

(post offlce or offlclal deposltory) under the exclugl.vc care and cuatody of

the tlnited Stateg Post Office Departncnt wlthln the State of lfcr York.

Ttrat deponent further says that the sald addreasee le thc (repreeentatlve

of) petttLoner hereJ.n and that the addreas set forth on sal.d EapPer lc the lart

known address of the (repreeentatlvc of thc) petltloner.

lst day of August t

Srorn to before ne this

Lq2.



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  ̂ C T I N G  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

, 
STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROO/I 214A

STATE CAIIPUT
AL8AITIY. N. V. 12226

AREA COOE 518

457 -2655 ,  6 ,  7

t l A Y g  Y A t  C o M M t S S t O N

I IEARINC UXIT

E O T A R O  R O O K

sECRETARY TO

c o M M t 3 3 t o x

AODiESS YOUR REPLY TO

htadg Albany, New York

firgurt 1, 1971

Hrrrd &. Irl*ldt, In€.
?6 lrrtt lvmrp
dl*nts Sity, hr Xosk 13?90

Ontlmmr

Please take notice of the glfgtnil[l3g
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sect ion(s)  1138 e f24t  o f  the Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within 4 tdOfftbf
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
fhese wil l  be referred to the proper party for
reply .

Verlf truly yours,

L. n$Grt, Inl,mrr
Enc. HEARING OFFICER

cc :  Pet i t ioner '  s  Representat ive
Law Bureau



STATE OF NEW YORK

STATE TAX COMMISSfON

fn  the  Mat te r  o f  the  App l ica t ion  :

o f

EDWARD L. NEZELEK, TNC. : DETERMINATION

for  Revis ion of  a  Determinat ion or  :
for  Refund of  Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for  :
t he  Per iod  ended  Augus t  31 ,  1968 .

Edward L.  Nezelek,  Inc.  appl ied for  a  rev is ion of  a

determinat ion of  sa les and use taxes under  Ar t ic les 28 and 29 of

the Tax Law for  the per iod ended August  3 I ,  1968.

A formal  hear ing was held at  the of f ices of  the State Tax

Commiss ion,  B inghamton,  New York,  on September L4,  L97I ,  before

L.  Rober t  Le isner ,  Hear ing Of f icer .  The taxpayer  was represented

by its off icer, Gordon Wood, and the fncome Tax Bureau was represented

by  Edward  H .  Bes t ,  Esq .  (A lexander  We iss ,  Ese . r  o f  Counse l ) .

ISSUE

Where  a  pu rchase r  i ssued  a  $60 ,000 ,00  pu rchase  o rde r  spec i f y i ng

a purchase pr ice " to  inc lude 5% sales and use taxes"  to  an out-of -

s ta te  vendor ,  bu t  pa id  a  $60 ,000 .00  i nvo i ce  fo r  merchand ise  w i th  no

tax l is ted,  is  the purchaser  l iab le for  a  use tax?

FINDINGS OF FACT

1 .  A p p l i c a n t ,  E d w a r d  L .  N e z e l e k ,  I n c . ,  t i m e l y  f i l e d  a  N e w

York sales tax return for the period involved.

2.  A Not ice of  Determinat ion and Demand for  the payment  of

sa les tax for  the per iod ended August  31,  1958 was issued on

January  1 I ,  L97L ,  aga ins t  t he  taxpaye r  under  F i l e  No .  90 ,744 ,246 .

l l ,; ;--*:- (-.'r';anV'c-
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The taxpayer  appl ied for  redeterminat ion of  the def ic ienc ies.

The purchase order  was addressed Lo Gl idorama Div is ion,

Indus t r i es ,  f nc . ,  2240  Gree r  S t ree t ,  Keego  Harbo r ,  M ich igan ,

The  pu rchase  o rde r  s ta tes :

"Furn ish and del iver  a l l  mater ia ls  aS shown and speci f ied
in  Sec t i on  Gc-9 ,  Pa ra .  Gc -g .2 ,  'A lum inum s l i d ing  w indows '
i nc lud ing  addenda  1 ,  2 ,3  and  4 ,  as  p repa red  by  Ta l lman
& Tal lman,  arch i tects ,  Tthaca,  New York,  wi th  no
exc lus ions ,  F .O .B .  j ob  s i t e  f o r  t he  sum o f  S i x t y  Thousand
and  no /100  Do l l a rs  ($60 ,000 .00 ) ,  wh ich  sum inc ludes  5%
sa les  and  use  taxes .  "

6. fhe Glidorama Company shipped the merchandise to the

taxpayer  and invoiced i t  for  $60,000.00 and no tax was stated on the

invoice.  The purchaser  accepted and paid the $60,000.00 invoice

for  the merchandise which had no tax l is ted on i t .

7 .  The Gl idorama Company d id not  have a sa les tax regis t rat ion

number,  and i t  d id  not  co l lect  or  pay any sa les tax as such on th is

sale and it  did not fonrvard any money to New York State,

B.  Subseguent ly  the purchaser  t r ied to  contact  the Gl idorama

Company but  i t  was out  o f  bus iness and i ts  phones d isconnected.

9.  The purchaser  has an excel lent  record of  comply ing wi th

i t s  sa les  tax  ob l i qa t i ons .

CONCLUSIONS OF I,AW

A. The purchaser  acted in  good fa i th  wi th  respect  to  i ts

sa les  tax  ob l i qa t i ons .

B.  ! (h i le  the purchaser  argues that  i ts  purchase order  says

tha t  t he  $50 ,000 ,00  b id  p r i ce  spec i f i es  tha t  t he  " sum inc ludes  5%

sa les  and  use  tax " ,  t he  ev idence  i s  t ha t  t he  pu rchase r  pa id  $60 ,000 .00

for  merchandise to  the out-of -s tate vendor ,  and the purchaser  d id  not



^

pay any tax to  the vendor .  The vendor  d id  noL l is t ,  co l lect ,  or

pay over  any sa les tax.  Under  these c i rcumstances the purchaser

i s  l i ab le  fo r  a  5% use  tax .

B,  The determinat ion of  the def ic iencv is  susta ined.  The

pena l t y  i s  cance l l ed .

C.  Pursuant  to  the Tax Law,  in terest  shal l  be added to the

tota l  amount  due unt i l  pa id.

DATED: Albany, New York STATE TAX COMMISSION

W41?7a,

COMMISSIONER

COMMISSI

SSIONER


