
STATE 0F I'IEI{ Y0RK
STATE TAX COMHISSION

ln the l lat ter of  the Pet i t ion
:

of

NAGER ELECTRIC CO. INC. : AFFlDAVIT OF MIIILING
OF NOTICE OT DECISION
BY (CERTTFIED) I{AIL

For a Redeterminat ion of a Def ieiencv or
a Refunrl  of  Sales & Use I
Taxes under Art ic le(s) Zg & 29 of the
Tax Law for the (X€a!:(x* Period(s) :

State of New York
County of Albany

Lynn Wilson , being duly sworn, dcposes and says that

she is an eilployee of the Department of Taxation and Finance' over 18 years of

agee and that on the 25Eh day of Apri l ,  L972,  she served the  w i th in

Notice of Decision (or Determination) by (certified) mail upon NAGER ELECTRIC

co.  rNc. (representatlve of) the petitloner in the wlthitt

proeeedinE, by encloslng a true copy thereof in a seeurely sealed postpald

Nager  Elect r ic  Co.  Inc.
wrapper addressed as follows: 426 Broadway

Brook1yn, New York
Attention: Mr. Schiff

and by deposltlng same enclosed in a postpatd properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the ttnited States Post 0ffice Departrnent withln the State of lfew York.

That deponent further says that the said addressee ie the (representative

of) petttioner herein and that the addrees set forth on sald wraPPer ig the lact

known address of the (representatlve of the) Petitloner.

Sworn to before me this

25Lh day of Apri l  ,  L9 72



STATE OF NEW YORK
STATE TAX COMHISSION

ln the llatter of the Petition

o f

NAGER ELECTRIC CO. INC.

For a Redetermination of a Deficlency or
a  Refund o f  Sa les  & Use
Taxes under Art ic le(s) Zg & 29 of the
Tax law for the 6serndsi Period (s)

_Auqust l .  1965 - Noventber 30. 1968

State of New York
CounW of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of tlre Department of Taxation and Financer over 18 years of

age, and that on the 25th day of Apri l ,  L9 72t she served the wlthin

Notice of Decision (or Determination) by (certified) mail upon CITY OF NEW YORK,

LAW DEPARTMENT (representatlve of) the petitloner in the wlthitt

proeeeding, by encloslng a true copy thereof in a seeurely sealed postpald
City of New York

wrapPer addressed as follows: Law Department
Munic ipa l  81d9.
New York, New York 10007
Attention: Samuel J. Warms, Esg. -

and by deposlting s.rme enclosed in a postpatd properly addressed ldrapPer ln a

(post office or official depository) under the exclusive care and cuetody of

the tlnited States Post Office Department withln the State of l{ew York.

Ttrat deponent further says that the said addressee is the (representatlve

of) petitioner herein and that the address set forth on said wraPPer is the laat

known address of the (repreeentatlve of the) petitioner.

Sworn to before me this

2 s t h r d a y  o f  A p r i l  r  L 9 l Z

AFFIDAVIT OF I.IAILING
OF NOTICE OF DECISTON
BY (CERTTFTED) }lAlt



STATE OF NEW YORK
STATE TAX CO}'{I.IISSlON

ln the I'latter of the Petition

o f

NAGER ELECTRIC CO. INC. 
:

:
For a Redetermination of a Deficlency or
a Refund of Sa1es & Use :
Taxes under Art ic le(s) ZA & 29 of the
Tax Law for the (Xrao{x* Period(s) :

State of New Yort<
CounW of Albany

Lynn Wilson , being duly sworn, dcposes and sayg t'hat

she is an employee of ttre Department of Taxation and Financer over 18 years of

age, and that on the 25Eh day of Apri l  ,  L972, she served the wlthin

Notice of Decision (or Determination) by (eer:tt f ied) mail upon Edwin Efros, EsQ-

(representatlve of) the petitioner in the wlthin

proceeding, by enclosing a true coPy thereof in a seeurely sealed PostPaid

wrapper addressed as fol lows: Edwin Efros, Esg.
708 Third Avenue
New York, New York

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Llnited States Post Offlce Departnrent withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petittoner herein and that the address set forth on said wraPPer is the laat

known address of the (representatlve of the) Petitloner.

Srorn to before me this

AFIIDAVIT OF }OILING
OF NOTICE OF DECISTON
BY (CERTITIED) l.lAlt

2sLr)daY of/"* z Apri l '  L972 .



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R ' 5 I D € H T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, R@I{ 2I4A

STATE CAMPUS
ALBANY, N. Y. 12227

A R E A  C M E  5 1 8

4 5 7 - 2 6 5 5 ,  6 ,  7

S T A t :  t l r  c o M u t s t t o i

Hf ,A l  t ra6  ux  tT

E O f A R O  R O O K

S E C r E t A n Y  T O

coMMtSS lo t l

AODiE3S YOUn r fPLY TC

DIEEDT A l b a n y '  N e w  Y o r k

&prll 25r L972

Eager Sl*:f*rLe €o. 3rtrcn
43S 9rolfusry
Erook!3rn, ${c{f, Yotlc

&ttontion Flr" Sdbtff,

Gontleraans
P-GiEe--tild-notice of the EEg'Ft&t$*AiEtO11 of
the  Sta te  Tax  Commiss ion  enc losed herev" i th .

P lease take  fu r ther

l13B & 1?.'13
i n  c o u r t  t o  r e v i e w
within 4 rs*nt?re

n o t i c e  t h a t  p u r s u a n t  t o  s e c t i o n (  s )
of the Tax Law any Proceeding

an adverse  dec is ion  rnus t  be  commenced
a f t e r  t h e  d a t e  o f  t h i s  n o t i c e .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
r e f u n d  a l l o w e d  i n  a c c c r d a n c e  w i t h  t h i s  d e c i s i o n  o r
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unoers igned.  These r t i l l  be  re fe r red
to  the  proper  par ty  fo r  reP ly .

Very t ru ly  yours '

ldetcrenca A. Hee*aan
H e a r i n g  O f f i c e r

cc  Pet i t ioner '  s  Repre  senta t ive
Law Bureau



STATE OF NEW YORK

STATE TAX COMMISSTON

Tn the  Mat te r  o f  the  App l ica t ion

o f

NAGER ELECTRIC CO. ,  INC.

fo r  Rev is ion  o f  a  Determinat ion  or  fo r
Refund o f  Sa les  and Use Taxes  under  Ar t i c les
28 and 29 of the Tax Law for the period

August  1 ,  1965 th rough November  30 ,  1968.

Vfhether purchases made

a percentage"  contract  were

Nager  E lec t r i c  Co . ,  f nc .  app l i ed  fo r  rev i s ion  o f  a  de te rm ina t i on

or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29 of  the

Tax Law for the period August 1, 1965 through November 30, 1968.

A formal hearing was held before Lawrence A. Newman, Hearingr

of f icer ,  in  the of f ices of  the State Tax Commiss ion,  in  the Ci ty  of

New York,  or r  December 13,  r97L.  The appl icant  was represented by

Edwin Efros, Esg. The Sales Tax Bureau was represented by Edward H.

Bes t ,  Esg .  ( so lomon  s ies ,  Ese .  o f  counse l ) .  The  c i t y  o f  New yo rk

appeared (with the consent of the applicant) amicus curiae by J. Lee

Rankin,  Esq.  (Samuel  J .  Warms,  Esg.  and Max A.Fingelberg,  Esg.  o f

Counse l )  .

ISSUE

DETERMINATION

by a contractor  pursuant  to  a "cost  p lus

pu rchases  fo r  resa le .

FINDINGS OF FACT

1.  The  app l i can t ,  Nager  E lec t r i c  Co . ,  f nc . ,  f i l ed  New

and local  sa les and use tax returns for  the per iods Auqust

through November 30,  1968.

York State

L ,  1955
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2.  On September g,  1969,  the appl icant  consented to  an extension

of  the per iod of  l imi ta t ion on assessment  for  the per iods in  issue to

Oc tobe r  I ,  1970 .

3 .  On  Augus t  2 I ,  I 97O,  t he  Sa les

De te rm ina t i on ,  numbered  90 ,742 ,843 ,  i n

p lus penal t ies and in terest .

Bureau issued a Not ice of

amoun t  o f  $1O,154 .47 ,

Tax

the

4 .  on  oc tobe r  19 ,1970 ,  Nage r  E lec t r i c  Co . ,  f nc .  f i l ed  an  app l i -

cat ion for  rev is ion of  the determinat ion,  contending that  the purchases

of  mater ia l  used in  e lect r ica l  work on the premises of  Bel levue Hospi ta l

were purchases for resale to the City of New York and exempt from

sa les  and  use  taxes .

5.  Nager  Elect r ic  Co. ,  fnc.  contracted wi th  the Depar tment  of

Hospi ta ls  of  the Ci ty  of  New York to  per form a contract  consis t ing of

the eLecLrical work to be done in connection with the rehabil i tat ion

of  Bel levue Hospi ta l .  Tth is  contract  was what  is  known as a cost  p lus

a percentage contract , .  that  is  to  sdy,  the compensat ion for  the per-

formance of  the work was to  be the actual  cost  o f  the mater ia ls  and

labor  p lus a percentage of  that  cost .  S ince one of  the costs  would

be the tax determined, the City of New York may be contractually

l iab1e for  the addi t ional  tax,  and therefore is  ind i rect ly  a f fected

by the outcome of this proceeding.

6.  The prepr in ted and handwr i t ten language of  the appl icant 's

b i l  for  the contracted e lect r ica l  work and l ight ing f ix tures,  (des ig-

nated as Capi ta l  Pro ject  HO-214,  Contract  No.  4,  L966/ I967)  requi red

that  " the sa id b idder  .wi l l  execute the contract  and per form a l l

i t s  Le rms . . . . and  w i l l  p rov ide ,  f u rn i sh  and  de l i ve r  a l l  t he  work ,

mater ia ls ,  suppl ies,  too ls  and appl iances for  a l l  labor  and mater ia ls

necessa ry  o r  requ i red . . . . f o r  t he  pe rcen tage  fee  above  cos t  o f  n ine

percen t  " .
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7.  The speci f icat ions for  the e lecLr ica l  work were conta ined

in a report of proposed Bellevue Hospital improvements, prepared by

the architectural f irm of Pomerance and Breines, and j-ncorporated

in the bound volume encompassing the contractor 's  proposed b id.

fnc luded in  the repor t  were the est imated costs  of  the var ious phases

of  the to ta l  pro ject ,  inc lud ing the e lect r ica l  work,  computed for  the

archi tects  by f i rms of  engineers and bui lders.

B,  The speci f ic  regui rements l is ted in  the contract  inc luded

" furn ish ing a l l  labor ,  superv is ion,  mater ia ls ,  equipment ,  appl iances '

and too ls  and scaf fo ld ing necessary and requi red to  do a l l  e lect r ica l

work,  and to  insta l l  a l l  l ight ing f ix tures as ind icated on the e lec-

t r i ca l  d raw ings ,  and  as  desc r ibed  i n  the  spec i f i ca t i ons . . . "  A11

mater ia ls  used in  the work were del ivered to  and b i l led to  Nager

E lec t r i c  Qo . r  I nc .  by  i t , s  supp l i e rs .  A  separa te  sa le  o f  ma te r i a l s

was not made to the City of New York.

9.  Nager  agrreed to  del iver ,  through the arch i tect ,  Lo the c i ty

of  New York,  a  month ly  repor t  " in  deta i l  o f  a l l  moneys paid out  on

account of the cost of the work during the previous month for which

i t  is  to  be re imbursed. . .wi th  or ig ina l  payro l ls  for  labor  checked and

approved by the Ci ty  of  New York,  and a l l  receipted b i l ls" .  Tt rereupon,

90% of the costs and B0% of the percentage fee, for the previous month

would be disbursed to the contractor. The balance would be paid upon

sat is factory complet ion of  the contract .

10.  The contract  in  issue is  a  lump sum contract ,  and not  a  t ime

and mater ia ls  contract .  The appl icant  is  the consumer of  the mater ia ls

purehased and used on the contract. The City of New York, ds purchaser,

received a completed improvement to real property.
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DETERMINATION

A. The purchases of  mater ia ls  made by Nager  Elect r ic  Co. ,  Inc.

pursuant to a "cost plus a percentage" contract with the City of New

york were noL purchases for resale, and Nager was the ult imate con-

sumer of  the mater ia ls ,  render ing i t  l iabte for  the appl icable sa les

and use t .axes.

B.  The Not ice of  Determinat ion is  susta ined,  and the appl icat ion

for  rev is ion of  the determinat ion is  denied.

DATED: Albany, New York STATE TAX COMMISSION

O4 e.r)n7*L,

COMMISSTONER

COMMTSSTONE

COMMISSTONER


