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STAIE OF }IEl{ YORK
STATE TAX CO}I}IISSION

In thc Uatter of the Petltion
DAGGETTS VENDING SERVICE, INC., :
CLARENCE H. DAGGI$I{'T d/b/a DAGGETTS
CANDY VENDING SERVICE and CLARENCE H.
DAGGETT d/b/a DAGGETTS CIGARETTE
VENDING SERVICE 

:
For a Redcternlnation of a Deflclency or
a Refirnd of Sales and Use 3
taxes under Artlcle(s) 28 and 29of the
Tax Iaw for the *kr*X periods August I,
lq65  th rouoh Aucrus t  31 ,  1969.

wrapper addressed as folloysl

AFPIDAVII OT }IAII,NC
OF IIOEICE OT DECISIOT
BY (CEntrFIEr') HAIr.

State of l{ew York
County of Albany

LYNN WTLSON r belng duly eworn, depoees and eayr that

she ls an employee of the Ilepartnent of Taxatlon and Flnancee ovcr 18 years of

ager and that on the l4thday of March t L973, she rervcd thc wlthh

lfotice of llecielon (or Determinatton) by (certtfled) nall upon DAGGETTS VENDING

SERVTCE, rNC. (reBrreaentatlve of) the petltloner ln the rlthtn

proceedingl by errcloeing a true copy thereof in a eeeurely sealed portpald

Dagget ts  Vending Serv ice,  Inc.
20 Meadow Drive
Glens Fa1ls ,  New York 12801

and by depoeltlng sane enclosed in a postpaid properly addresscd rrapper ln a

(post offlce or offlclal depository) under the exclugive care and cuatody of

the llntted States Post Off1ce Departncnt wlthln the State of llcl York.

fitat deponent frrther says that the sald addressee ia thc (repreaertatl.ve

of) petttl.oner herel.n and that the address eet forth on aatd rrapper ls the lart

knovn address of the (representatl.ve of thc) gntltloner.

Srorn beforet o l

day
\

ne thls

March ,L973rh of



STATE OF I{EW YORK
STATE TAX CO}IHISSIO}I

In thc l,tatter of the Petltion
DAGGETTS VEI{DTNG SERVTCFI, INE., !
CLARENCE H. DAGGETT d/b/a DAGGETTS
CANDY VENDING SERVICE and CLARENCE H.
DAGGETT d/b/a DAGGETTS CIGARETTE
VENDING SERVICE 

:
For a Redcternlnation of a Deffcl.ency or
a Refund of Sales and Use 3
taxee under Article(s)28 and 29 of the
Tax Iaw for the $C€O6x Periods Augrust L,
1965  th rouqb  Augus t  31 ,  l - 969 .

AFFIDAVIT OF }iAIIIIC
OF XOTICE OT DECISIOX
BY (CER?rrrED) HArr,

State of Hery York
County of Albany

LYNN WILSON r belng duly ewornr depoees and oaye that

she ls an enployee of the llepartnent of Taxatlon and Fllunccl over 18 years of

agel and that on the l4thday of March , L973 r she rervcd the wlthLl

lfo'tlce of Ilecislon (or Determinatton) by (certlffed) naLl upon CLARENCE H. DAGGETT
d/b/a DAGGETTS CANDY
VENDING SERVTCE (reBrreaentatlve of) the petltloner ln the rlthl.n

proeeedlngl by errcloelng a true copy thereof in a sacurely gealed portpald

rrapper addrcssed as follons: Clarence H. Daggett
d/b/a Daggetts Candy Vending Service

a?"il:"$:Yr3:'il:, York 12Bol
and by depoalttng sane enclosed Ln a postpald properly addresscd rrapper tn a

(post offl.ce or offlclal- deposltory) under the excluslve care and curtody of

the tlnlted States Post Office Departmcnt withln the State of lfcr York.

fitat deponent further says that the sald addreaaee ia the (repreeentatlve

of) petttl.oner herein and that the address eet forth on sald rrappeli lc the lart

known address of the (repreeentatfvc of the) petltl.oner.

thtsn€Sworn to before

4th day of March ,  L973



STATE OF }IEW YORK
STATE TAX COIIIIISSION

In thc l,latter of the Petltion
DAGGETTS VENDING SERVICE. INC., .
CLARENCE H. DAGqETT d/b/a DAGGETTS
CANDY VENDTNG SER.VICE ANd CLARENCE H.
DAGGETT d/b/a DAGGETTS CIGARETTE :
VENDING SERVICE 

:
For a Redetermlnation of a lleflclency or
a Refirnd of Sales and Use 3
laxee under Arttele(s)28 and 29 of the
Tax Iaw for the @Htr@( Periods Au9u6t L,
1965 throuqLAusust  31,  L969.

proeeedfugl by enclosing a true

mapper addressed as follows:

ATFIDAVII OF }IAILITC
oF lfofrcE or DEcIsIotl
BY (CERTTTIED) l|tn

copy thcreof in a seeurely sealed poatpaid

Clarence H.  Dagget t
d/b/a Daggetts Cigarette Vending Service

State of Nen York
County of Albany

LYNN WILSON e being duly eworne depoees and eayr that

she ls an enployee of the Department of Taxatlon and Finance, over 18 years of

agel and that on the 14th day of March r L973 I she servcd the wlthln

l{otl.ce of l}ecislon (or Determinatlon) by (ccrttfied) naLl upon CIARENCE H. DAGGETT
d,/b/ a DAGGETTS CIGARETTF
vnubrivc SERVICE (reBrresentatlve of) the petltloner tn the wlthln

20 Meadow Drive
Glens Fa11s,  New York 1280I

and by depoeltlng eane encLosed Ln a postpald properly addresged rrapper tn a

(post offl.ce or offlclal depsttory) under the exclusl.ve care and cuetedy of

the llnlted States Post Offlce Departncnt wlthln the State of lfcr York.

That deponent further Bays that the satd addreasee la the (repreaeutatlve

of) petltLoner herel.n and that the address g€t forth on eaLd rrapp€r ie the lart

knorn addrese of the (relreeentatl,vc of thc) petltl.oner.

Sworn to before ne thls

l4thday of March , L97a

4--*o,.orl



STATT OP l{Etrt YORK
STATE fAX CO}I}IISSION

In thc l{atter of the PetttLon
DAGGETTS VEI{DING SERVT.CE, rNC., 3
CLARENCE H. DAGGETT d/b/a DAGGETTS
CAI{DY VENDTNG SERVTCE and CLARENCE
DAGGETT d/b/a DAGGETTS CTGARETTE :
VENDING SERVICE 

:
For a Redctenfnatl.on of a D,ef{cl.ency or
a Refirnd of Sales and Use :
Taxee under Arttcle(sp8 and 29 of the
Tax law for the r(8ffiA$t Periods Augus!
1965  th rouqh  Auqus t  31 ,  19€ .

H' AFFrDAvrr oF HArLrrc
OF TOTICE OF DECISIOX
BY (cERrrrrED) HtIr,

I ,

State of Nen York
Gounty of Albany

LYNN WILSON r belng duly ewornr depoaes and rayr that

she ie an ernployee of the Departnent of Taxation and Flnanccr over 18 years of

ager and that on the 14th day of March , Lg 73, shc cervcd the wlthln

lfotice of lleciglon (or Deteminatlon) by (certtfied) nall upon FRANK v.

WILLIAIVIS. ESQ. (renrreaentatlve of) the petltloner ln thc nltbln

proceedl.ng; by errcloslng a true copy thcreof in a eeeurely aealed portpal.d

wrapper addressed as follows: Frank V.  Wi l l iams,  Esg.
Quaker Vil lage
G1ens Fal ls ,  New York 12801

and by dcpoetttng eme errclosed in a postpald pnoperly addreescd rrapper ln a

(post offlce or offlclal deposltory) under the excluslve care and curtody of

the Unlted States Post Offlce Deparlncnt withln the State of lla York.

fitat deponent firrther Baye that the sald addreaaee ie the (repreeeatatlve

of) petltl.oner hereln and that the address get forth on aald rrapp€r 1r the Lart

kaown addrese of the (representatlve of the) petltlorner.

Srora before

of

ne thl.s

March ,1973 ,th



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E 5 I D E N T

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

. 
STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOi 2I4A

STATE CAMPUS
ALBANY, N. Y. IzU'

AREA COOE 5I8

4 5 7 - 2 6 5 5 , 6 , 7

Albany, New York

Ftsrsb ld, 1973

,figrrl.c* tilo*

Itilfft ltBoL

Please take further notice that pursuant
the Tax Law any proceeding in court to
must be commenced within {
the date of this notice.

3TAT! r^r connrssrox
HEAiITE UT' IT

EDTARD ROOK

9ECIEIAIY ?O
coMnls3tox

AODiEtt YOUR iEPLY 'O

trl1f$Dr

Srsgetts trundllg
10 mr6on Drlw
cl*||| nrll*r tr$*

S*tlmmr

Please take notice of the Dtl[mHltltltil
the State Tax Commission enclosed herewith.

to ttctLonr lIilC rd
review an adverse decision
ilontbt after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These will be referred

to the ptoper party for reply.

OFFICER

cc Petitioner's Representative
Law Bureau

of

!.t43

AD-t.12 (7 /7O)



STATE TAX COI4T\,IISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

DlllDr

glrrrn$r f. Dr0giltt
6t\/a D;gt$?tf satly
?O f*rGon 8d.vr
glrnl falbr er !ffifr

Darr llr. DrgErcttr

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOI,| 2l4A

STATE CAMPUS
ALBANY, N. Y. IzE'

AREA COOE 518

457 -2655 ,  6 ,  7

r tATE TAx iounrsgrox

l{EAttf,c uxtl

EDUARD ROOK

SECNE'AIY TO
cotaM t33 toll

AOoiEtt voui iEFLY to

Albany, New York
trtub l{' 19?t

Ysnllfrg Sorvlc*

t2001

please take notice of the Dffimllllll0[ of
the State Tax Commission enclosed hetewith.

Please'take further notice tlrat pursuant to lrlGtl6l ltt8 fld llet
the Tax Law any proceeding in court to relrlew an adverse decision
must be commenced within 

- t[ EOOtbf after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other mattet relat-
ing hereto may be addressed to the undersigned. These will be refened
to the proper party for reply.

Petitioner's Representative
Law Bureau

AD-1.r2 (7 /7O)



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N .  P R E S I O E N T

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N. Y. lzul

AREA CODE 5 I8

4 5 7 - 2 6 5 5 , 6 , 7

DtSGDl Albany, New York

llrffi 1,4, t$?t

CXrruml t" hgHntt
&tlnl* Drggrttr elsrmttr ltudt"nel Srrrr*cr
20 hrdil Drler
elrar $tl,l*r tm torfr

D*rf l&. DnEg*fi,tr

uesl

3TAIE IAX COMMt53tOX

HEAi| l {G UXtT

EOUARO ROOK

SECREtAtV T0
coMMt93tor

AOOi:!3 YOUi iEPLY tO

Please take notice of the
the State Tax Commission

Please take further notice that
the Tax Law any proceeding in

must be commenced within

the date of this notice.

$mffiIiltlrof
enclosdd herewith.

of

pursuant toaa6ilgL tltg fd
court to review an adverse decision

{ naatbr after

lttr

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred

to the proper party for reply.

ING OFFICER

cc Peti t ioner's Representative
Law Bureau

yours,

AD-r.r2 (7 /7O)
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STATE OF NEW YORK

STAfE TAX COMMISSTON

In the  Mat te r  o f  the  App l ica t ions

o f

DAGGETTS VENDING SERVICE,  INC. ,
CI.ARENCE H. DAGGETT d/b/A DAGGETTS
CANDY VENDING SERVICE and CI,ARENCE
H. DAGGETT d/b/a DAGGETTS CIGARETTE
VEI{DTNG SERVICE

for  Rev is ion  o f  a  Determinat ion  or  fo r
Refund o f  Sa1es and Use Taxes  under
Ar t i c les  2A and 29  o f  the  Tax  Law fo r
the  Per iods  August  L ,  1965 th rough
A u g u s t  3 1 ,  1 9 6 9 .

DETERMINATION

App l i can ts ,  Dagge t t s  Vend ing  Serv i ce ,  I nc . ,  C la rence  H .  Dagge t t

d/b/a Dagget ts  Candy Vending Serv ice (here inaf ter  re ferred to  as

"Dagget ts  Candy vending Serv ice")  and Clarence H.  Dagget t  d /b/a

Dagget ts  Cigaret te  Vending Serv ice (here inaf ter  re ferred to  as

"Dagge t t s  C iga re t te  Vend ing  Serv i ce " )  have  f i l ed  app l i ca t i ons  fo r

rev is ion of  determinat ion or  for  re fund of  sa les and use taxes under

Ar t ic les 28 and 29 of  the Tax Law for  per iods August  L ,  L965 through

Augus t  31 ,  1969 .  ( r i 1e  Nos .  90OOL442  and  90001454) .  A  fo rma l

hear ing was held before Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax commiss ion,  er - r i ld ing #9,  State Campus,

A1bany ,  New York ,  o r r  November  30 ,  L972 ,  ? t  10 :00  A .M.  App l i can ts

appeared by Frank V.  Wi l t iams,  C.P.A.  The Sales Tax Bureau appeared

by  Sau l  Hecke lman ,  Esq . ,  (So lomon  S ies ,  EsQ. ,  o f  Counse l ) .

ISSUES

I .  W e r e  a p p l i c a n t s ,  D a g g e t t s  V e n d i n g  S e r v i c e ,  I n c . ,  D a g g e t t s



2 -

Candy Vending Serv ice and Dagget ts  Cigaret te  Vending Serv ice,

pr imar i ly  engaged in  making sa les of  tangib le personal  proper ty

through coin operated vending machines at  ten cents or  less

dur ing the per iods August  L ,  1965 through August  3 I ,  1969?

I I .  Was  app l i can t ,  Dagge t t s  Vend ing  Serv i ce ,  f nc . ,  regu i red

to pay over  sa les tax for  the guar ter ly  per iods ending August  31,

1958 ,  and  Augnrs t  31 ,  L969 ,  based  upon  the  e f fec t i ve  ra te  o f  t ax

app l i cab le  to  i t s  rece ip t s?

I f I .  D id  app l i can ts ,  Dagge t t s

Candy Vending Service and Daggetts

have reasonable cause for  fa i t ing

sales as taxable dur ing the per iod

Augus t  31 ,  1969?

Vend ing  Serv i ce ,  I nc . ,  Dagge t t s

Cigaret te  Vending Serv ice,

to  repor t  a  por t ion of  the i r

August I,  L965 through

FTNDTNGS OF FACT

1.  Appl icant ,  Dagget ts  Cigraret te  Vending Serv ice,  f i led

New York State and local  sa les and use tax returns for  the per iod

Augus t  I ,  L965  th rough  May  31 ,  1968 .  I t  l i s ted  i t s  t ype  o f

bus iness  o f  sa id  re tu rns  as  " c iga re t te  vend ing  mach ines " .  I t

remi t ted to  the Sales Tax Bureau the amount  of  sa les tax due as

set  for th  in  sa id returns.

2.  Appl icant ,  Dagget ts  Candy Vending Serv ic  e,  reg is tered

as a vendor  wi th  the Sales Tax Bureau on September 1,  L967.

I t  f i led New York State and local  sa les and use tax returns for

the per iod September I ,  L967 through May 31,  1968.  I t  l is ted

i ts  type of  bus iness on sa id returns as "Candy Vending Serv ice"

or  "5y '  a  I0 /  Candy Vending Machin€st ' .  I t  repor ted the amount

o f  sa les  tax  due  on  sa id  re tu rns  as  "none" .
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3 .  App l i can t ,  Dagge t t s  Vend ing  Serv i ce ,  I nc . ,  f i l ed  New York

State and local  sa les and use tax returns for  the per iod March I ,

1968 through August  31,  1969.  I t  l is ted i ts  type of  bus iness on

sa id  re tu rns  as  "C iga reL te  and  Candy  Vend ing  Mach ines " .  f t  r em i t t ed

to the Sales Tax Bureau the amount  of  sa les tax due as set  for th

in  sa id  re tu rns .

4 .  On  December  10 ,  L969 ,  t he  Sa les  Tax  E : reau  i ssued  a  No t i ce

of  Determinat ion and Demand for  Pavment  of  Sales and Use Taxes Due

aga ins t  app l i can t ,  Dagge t t s  Vend ing  Serv i ce ,  I nc . ,  impos ing  add i t i ona l

sa les  tax  fo r  t he  pe r iods  end ing  Augus t  31 ,  1968  and  Augus t  31 ,  L969 ,

as  a  resu l t  o f  a  f i e ld  aud i t  wh ich  d i sc losed  add i t i ona l  t axab le

sa les .  f t  imposed  add i t i ona l  sa les  t ax  i n  t he  sum o f  $5 ,186 .78  and

pena l t y  and  i n te res t  i n  t he  sum o f  $52L .82 .  The  aud i to r  de te rm ined

that  the ef fect ive rate of  tax was appl icable to  taxable sa les for

the  gua r te rs  end ing  Augus t  31 ,  1968  and  Augus t  31 ,  1969 .  The  aud i to r

a l so  de te rm ined  tha t  t he re  were  candy  sa les  to ta l i ng  $23 ,991 .55

dur ing the guar ter  ending August  31,  1969,  which were not  repor ted

as  t axab le  sa les .

5.  On December 11,  1969,  the Sa1es Tax Bureau issued a Not ice

of  Determinat ion and Demand for  P4zment  of  Sales and Use Taxes Due

against  appl icants ,  Dagget ts  Candy Vending Serv ice and Dagget ts

Cigaret te  Vending Serv ice imposing addiL ional  sa les tax for  the

per iod  Augus t  1 ,  1965  th rough  Apr i l  31 ,  1968 ,  ds  a  resu l t  o f  a  f i e ld

aud i t  wh ich  d i sc losed  add i t i ona l  t axab le  sa1es .  r t  imposed  add i t i ona l

sa les  tax  i n  t he  sum o f  $2 ,205 .59  and  pena l t y  and  i n te res t  i n  t he  sum

of  $773 . I2 .  The  aud i to r  i n  a r r i v i ng  a t  h i s  de te rm ina t i on  t rea ted

the  app l i can ts  as  a  s ing le  en t i t y  f o r  pu rposes  o f  sa les  tax  l i ab i l i t y .
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He a lso determined that  there were unrepor ted taxable sa les of

candy  p r i o r  t o  Sep tember  I ,  1967 .

6.  Appl icant ,  Dagget ts  Cigaret te  Vending Serv ice,  was engaged

in  the  bus iness  o f  se l l i ng  c iga re t tes ,  c iga rs ,  candy ,  peanu ts  and

crackers Lhrough coin operated vending maehines in Warren County

and the surrounding areas during the period August l ,  L965 through

Augnrs t  31 ,  1967 .  I t  had  been  engaged  in  th i s  bus iness  p r i o r  t o

1965 .  C la rence  H .  Dagge t t  was  the  so le  p rop r ie to r  o f  t he  bus iness .

The business was operated f rom a warehouse and garage located on

Western Avenue in  Glens Fa11s,  New York.  The same salesmen and

vehic les were used to ref i l l  and serv ice the c igaret te  machines

and the candy machines on i ts  routes.

7.  Commencing .september L,  1967,  Clarence H.  Dagget t  repor ted

sales of  c igaret tes on sa les tax returns under  the name of  Dagget ts

Cigaret te  Vending Serv ice and sa les of  candy on sa les tax returns

under  the name of  Dagget ts  Candy Vending Serv ice.  He cont inued

th is  method of  repor t ing sa les unt i l  May I ,  L96A,  when he d iscont inued

doing business as an unincorporated ent i ty .  The same salesmen

and vehic les were used to ref i l l  and serv ice the c igaret te  and

candy machines.  The operat ions were conducted f rom the same ware-

house.  Appl icants  fa i led to  submit  any documentary or  o ther  sub-

stant ia l  ev idence to  prove that  they were not  in  fact  operated as

a single entity under cofirmon ownership during this period,

B .  App l i can t ,  Dagge t t s  Vend ing  Serv i ce ,  I nc . ,  was  i nco rpo ra ted

on May I ,  1958.  Clarence H.  Dagget t  was t t re  pres ident  o f  the

corporat ion.  On the aforesaid date i t  acqui red the co in operated

vending machine operat ions prev ious ly  conducted by Dagget ts  Cigaret te
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Vending Serv ice and Dagget ts  Candy Vending Serv ice.  f t  cont inued

the operat ion of  the vending machine business in  the same manner

and from the same place as they had been conducted in the unincorporated

form.  I t  operated the vending machine business dur ing the per iod

f rom May  L ,  1968  Lh rough  Augus t  31 ,  1969 .

9 .  App l i can t ,  Dagge t t s  C iga re t te  Vend ing  Serv i ce ' s  sa les  o f

c i ga re t t es  t o ta l ed  $792 ,495 .95  f o r  t he  pe r i od  Augus t  I ,  1965

th rough  Augus t  31 ,  1957 .  I t s  sa les  o f  candy  fo r  t en  cen ts  o r  l ess

pe r  i t em du r ing  sa id  pe r iod  to ta led  $68 ,984 .33 .  I t  d id  no t  i nc lude

the candy sa les in  taxable sa les on i ts  sa les tax returns for  sa id

pe r iod .

10 .  App l i can t ,  Dagge t t s  C iga re t te  Vend ing  Serv i ce ' s  sa les  o f

c igaret tes dur ing the per iod September l ,  L967 through Apr i l  30,

1968 ,  t o ta led  $22 I ,216 .00 .  App l i can t ,  Dagge t t s  Candy  Vend ing  Serv i ce ,

sa les  o f  candy  du r ing  the  same pe r iod  to ta led  $35 ,685 .00 .  f he i r

combined sa les of  i tems for  ten cents or  less per  i tem through coin

operated vending machines amounted to less than 50% of their combined

gross  sa les  du r ing  sa id  pe r iod .

11 .  App l i can t ,  Dagge t t s  Vend ing  Serv i ce ,  I nc . ,  sa les  o f  candy

for  ten cents or  less per  i tem through coin operated vending machines

amounted to  less than 5O% of  i t  s  gross sa les dur ing the per iod

f rom May  I ,  1968  th rough  Augus t  3 I ,  1969 .

12 .  App l i can t ,  Dagge t t s  Vend ing  Serv i ce ,  I nc . ,  t axab le  sa les

fo r  t he  qua r te r  end ing  Augus t  31 ,  1968 ,  we re  $168 ,1 I3 .00 .  I t s

taxable sa les for  the per iod September L,  1968 through August  31,

1969 ,  we re  $509 ,117 .00 .

13 ,  App l i can ts ,  Dagge t t s  Vend ing  Serv i ce ,  I nc . ,  Dagge t t s  Candy
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Vending Serv ice and Dagget ts  Cigaret te  Vending Serv ice 's  sa les

tax returns for  the per iod Augnrst  1 ,  L965 through August  31,  1969,

were prepared in  accordance wi th  the advice of  the i r  accountant .

They extended the i r  fu l I  cooperat ion in  connect ion vu i th  the audi t .

The audi tor  recommended that  penalL ies be waived.

CONCLUSIONS OF I,AW

A.  Tha t  app l i can t ,  Dagge t t s  C iga re t te  Vend ing  Serv i ce ,  was

not  pr imar i ly  engaged in  making sa les of  tangib le personal  proper ty

through coin operated vending machines at  ten cents or  less dur ing

the per iod August  I ,  L965 through August  31,  1967,  in  accordance

w i th  the  mean ing  and  i n ten t  o f  sec t i on  1115  (a )  (13 )  o f  t he  Tax  Law

and therefore the Sales Tax Bureau proper ly  imposed sales tax on

candy so ld by i t  for  ten cents or  less per  i tem dur ing sa id per iod.

B.  That  appl icants ,  Dagget ts  Cigaret te  Vending Serv ice and

Dagget ts  Candy Vending Serv ice,  must  be considered to  be a s ing le

vendor  dur ing the per iod Septembet  l ,  1967 through Apr i l  30,  1968'

s ince they,  in  fact ,  operated as a s ingr le  ent i ty  under  the same

ownership dur ing sa id per iod.  That  appl icants ,  Dagget ts  Cigaret te

Vending Serv ice and Dagget ts  Candy Vending Serv ice,  when considered

as a s ing le vendor ,  were not  pr imar i ly  engaged in  making sa les of

tangible personal property through coin operated vending machines

at  ten cents or  less dur ing sa id per iod in  accordance wi th  the meaning

and in tent  o f  sect ion 1115 (a)  (13)  of  the Tax Law and therefore the

Sa1es Tax Bureau proper ly  imposed sales tax upon candy so ld by Dagget ts

Candy Vending Serv ice for  ten cents or  less per  i tem dur ing sa id

pe r iod .

C .  T h a t  a p p l i c a n t ,  D a g g e t t s  V e n d i n g  S e r v i c e ,  I n c . ,  w a s  n o t
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pr imar i ly  engaged in  making sa les of  tangib le personal  proper ty

through coin operated vending machines at  ten cents or  less dur ing

the per iod May I ,  1968 through August  31,  1959,  in  accordance wi th

the meaning and in tent  o f  sect ion 1115 (a)  (13)  of  the Tax Law and

therefore the Sales Tax Bureau proper ly  imposed sales tax on candy

sold by i t  for  ten cents or  less per  i tem dur ing sa id per iod-

D .  Tha t  s ince  app l i can t ,  Dagge t t s  Vend ing  Serv i ce ,  I nc . ' s

g ross  sa les  fo r  t he  gua r te r t y  pe r iod  end ing  Augus t  31 ,  1969 ,  p lus

the three preceding quar ter ly  per iods were not  less than $500,000.00,

i t  was not  subject  to  the prov is ions of  former sect ion 1137 (a)  o f

the Tax Law and therefore was requi red to  pay sa les tax for  sa id

quar ter ly  per iod based upon the ef fect ive rate of  tax appl icable

to  i t s  rece ip t s  as  p rov ided  by  fo rmer  sec t i ons  1137  (b )  and  1137  ( c )

of  the Tax Law.

E .  Tha t  s ince  app l i can t ,  Dagge t t s  Vend ing  Serv i ce ,  I nc . ' s

g, ross sa les for  the guar ter ly  per iod ending August  31,  1968,  was

no t  l ess  than  $125 ,000 .00 ,  i t  was  no t  sub jec t  t o  t he  p rov i s ions

of  former sect ion f I37 (a)  o f  the Tax Law and therefore was requi red

to pay sa les tax for  sa id quar ter ly  per iod based upon the ef fect ive

rate of  tax appl icable to  i ts  receipts  as prov ided by former sect ions

1137  (b )  and  1137  ( c )  o f  t he  Tax  Law.

F .  Tha t  app l i canLs ,  Dagge t t s  Vend ing  Serv i ce ,  f nc - ,  Dagge t t s

Candy Vending Serv ice and Dagget ts  Cigaret te  Vending Serv ice,  had

reasonable cause for  fa i l ing to  repor t  a  por t ion of  the i r  sa les

as taxable dur ing the per iod August  L ,  1965 through August  31,  1969'

and ,  t he re fo re  the  pena l t y  assessed  pu rsuan t  t o  sec t i on  1145  o f

the Tax Law is waived.

c .  Tha t  t he  app t i ca t i ons  o f  Dagge t t s  Vend ing  se rv i ce ,  I nc -
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Dagget ts  Candy Vending Serv ice and Dagget ts  Cigaret te  Vending Serv ice

are granted to  the extent  o f  cancel l ing the penal t ies imposed

pursuant  to  sect ion 1-L45 of  the Tax Law;  that  the Sales Tax Bureau

is  hereby d i rected to  accord ingly  modi fy  the not ices of  determinat ion

and demand for  payment  of  sa les and use taxes dated December 10,

1969 and December 11,  1969,  and;  that  except  as so granted,  the

app l i ca t i ons  a re  i n  a l l  o the r  respec ts  den ied .

DATED: Albany, New York
March  14 ,  L973
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