
STATE OF }IEI{ YORK
$TATE TAX COI{IIISSION

In thc l{atter of the Petltion
:

of

H. J. HEINZ COMPAI]TY 
:

:
For a Redctermlnatlon of a lleflclency or
a Refirnd of Sales & Use 3
Taxee under Artlcle(s) 28 & 29 of the
Tax law for the W$/(dyPeriods :

30 ,  lgTL

State of New York
County of Albany

Martha Funaro , belng duly ewornl depoaes and ceye that

she la an ernployee of the Ilepartnent of Taxatlon and Finance, over 18 years of

ager and that on the 13th day of February t L973 r shc cervcd the wlthln

lfotice of llecielon (or Determl.natton) by (ccrtified) nall upoa H. J. Heinz Company

(regrresentative of) the petltloner ln the rlthtn

proceedtngl by erreloelng a true copy thcreof in a eeeurely sealed poetpatd

wrapper addrcssed as follous: H. iI. Heinz Company
P .O .  Box  57
1062 Progress Street

and by depoertlng sane encro""ani*tti3Jr"#r, ??ti5'oJr"3ltu11"".u rrapper rn a
(post offlce or offlcla1 dep,osltory) under the excluglve care and cuetody of

the llnlted $tates Pogt Offlce Departacnt withln the $tate of llcr York.

fitat deponent firrther aays that the sal.d addresaee ie the (repreaeutatl.ve

of) petltioner herein and that the address eet forth on aal.d rrapper le the Laet

knom address of the (relneeentatl.vc of thc) petitlorner.

Srorn to before ne this

l3th day of February

AFFIDAVIT OP }iAIIITG
OF TOTICE OT DECISIOII
BY (CERtrrrED) ilrll,

,  L971



STATE OF }IEI{ YORK
STATE TAX CO}IIIISSION

In thc l{atter of the Petltion
3

of

H. iI. HEINZ COMPAITY 
3

:
For a Redctenfmtion of a Deftcf.ency or
a Refrrnd of Sales & Use :
taxes under Arttcle(s) Ze & 29 of the
Tax Iaw for the lXlqt^Flperiods !
September 1- 1967 throucrh Novemher Je, LTTL

State of Nery York
County of Al,beny

AfPIDAVI' OF IIAIIIXC
oF l|otrcE 0r DEcISIof
BY (CERTTTTED) Hrrr,

Martha Funaro , belng duly sworn, depoaes and aeyr that

she la an enployee of the llepartnent of Taxation and Fl,naneer over 18 years of

agel and that on the l3th day of February , Lg73 , she rervcd the wlthln

lfotlce of lhcislon (or DeterrnLnatton) by (ccrtlfled) nall upoa Jeremiah F.

Manning, Esq. (regrresentative of) the petltloner ln thc rlthln

proceedingn by mcloeing a true copy thereof in a seeurely sealed po*patd

wrapPer addrcsged as rorlov" 
iff:*:lt":'rffiHilfl: fii3;" & rrnaur
75 State Street
A1bany, New York T2207

and by depoeltlng eme enclosed in a postpatd properly addreesed nrapper ln a

(post office or offlclaL depsttory) under the exclusl.ve care and etretedy of

the llnlted States Post Offlce Departncnt withln the State of lfcr York.

That deponent further sayE that the sald addreasee ia the (repreaentatlve

of) petitl.oner hereln and that the addrees eet forth on aaid rrapp€r lc the lart

known addrese of the (repreeentatl.vc of thc) petltlo,ner.

Sworn to before ne thls

13th day of February r 1973.



STATE OF NETIV YORK

DEPARTMENT OF TAXATION AND
BUILDING 9, ROOT{ 2I4A

STATE CAMPUS

ALBANY. N. Y. I2Z7
AREA C@E 518

4 5 7 - 2 6 5 5 , 6 , 7

ht.af l Albany, New York

FINANCE

a

Stat l  IAX GOMMrSStor{

l {EAir{c uxlT

EOWARO ROOX

SECIEIARY TO
coMMtSttor l

AOOiES3 YOUi iEPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

t**urry l"t. tt?l

i. if. lrfrr erymf
S,O. fril $?
1062 llugrrr tta{r.G
fftt$urgD, haryirralr

{lrntlmr

Please take notice of the uilffir*!illf, of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to fffittffia liltg 3 1l{3 Af
the Tax Law any proceeding in court to review an adverse decision
must be commenced within * |sat*f after
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or conceming any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

W
OFFICER

Petitioner's Represen tative
Law Bureau

AD-I.L2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the application

o f

H. J. HEINZ COMPANY

for  Revis ion of  a  Determinat ion or
for Refund of Sa1es and Use Taxes
under  Ar t ic les 28 and 29 of  the Tax
Law for the Periods September 1,
L967 through November 30, L97L,

DETERMINATION

Appl icant ,  H.  J .  Hej -nz company,  has f i led an appl icat ion for

rev is ion of  a  determinat ion or  for  re fund of  sa les and use taxes

under  Ar t ic les 28 and 29 of  the Tax Law for  the per iods September L,

L967 through November 30,  L97L.  (F i Ie  l t ro ,  25-O54252OC).  A formal

hear ing was held before PauI  B.  Coburn,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commiss ion,  Bui ld ing 9,  State Campus,

A lbany ,  New York  on  Ju l y  18 ,  L972 ,  d t  10 :00  A .M.  A inswor th ,  Su l l i van ,

Tracy and Knauf ,  Esqs.  (Frank J ,  Warner ,  Jr . ,  Esq.  and Jeremiah F.

Manning,  Esq. ,  o f  Counsel )  appeared for  the appl icant .  Saul  Heckelman,

Esq.  (Francis  x .  Boylan,  Esq. ,  o f  Counsel )  appeared for  the Income

Tax Bureau.

ISSUE

Were the corrugated conta iners in  which appl icant ,  H.  J .  Heinz

Company, shipped food products to retai lers in New York State during

the periods September I,  1967 through November 30, L97L, subject to

sales tax?
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FII{DINGS OF FACT

1- on December lo ,  Lg7o,  the rncome Tax Bureau advised

appl icant ,  H.  'J .  Heinz company,  in  wr i t ing,  that  corrug:ated

car tons used to pack the company 's  products ,  which d id not

reach the urt imate consumer along with the products they

conta ined,  were subject  to  the sa les tax and requested that

f igures be submitted in order that the appropriate amount of

sa les tax due could be computed.

2 .  I n  comp l iance  w i th  the  a fo resa id  l e t t e r ,  app l i can t ,

H. J. Heinz Company, computed the amount of sales tax due on

said corrugated car tons for  the per iods september r ,  L967

th rough  Apr i l  28 ,  L971 ,  d r rd  pa id  a  tax  o f  g48 ,750 .85 .  I n

comput ing sa id tax they e l iminated sa les to  New York d is t r ibutors

and v iho lesalers ,  expor ts  sa les and inst i tu t ional  sa les.

3 .  On  January  2L ,  L972r  app l i can t ,  H .  J .  He inz  Company ,

f i led an appr icat ion for  credi t  or  re fund of  s tate and locat

sa res  o r  use  taxes  i n  t he  sum o f  $48 ,750 .85 .  The  app l i ca t i on

was denied by the Income Tax Bureau on February l ,  1972.

4. During Lhe periods September L, L967 through

November 30,  L97L,  appl icant ,  H.  ,J .  Heinz Company,v ias a penn-

sy lvania corporat ion wi th  i ts  pr inc ipa l  p lace of  bus iness and

home of f ice in  Pi t tsburgh,  Pennsylvania.  r t  was author ized to

do business in the state of New york. rt  was engaged in the

business of  the manufacture and sa le of  food and food products .

5. During the periods Septernber I,  L967 through November 30,

L97I ,  appl icant ,  H.  ; r .  Heinz company,  owned no real  proper ty  in



New York State.
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It did not manufacture any food or food products

in  New York State.  I t  d id  manufacture cans in  a leased factorv

in  New York State.  I t  mainta ined a d is t r ic t  sa les of f ice in

New York State. A11 sales to purchasers located within New York State

were f i l led and sh ipped f rom dis t r ibut ion centers located outs ide

of  New York State.  At l  admin is t rat ion,  account ing and b i l l ing

operations were conducted outside of New York State.

6- Approximately 64.6% of products manufactured by applicant,

H.  J .  I le inz Company,  were packed in  g lass conta iners.  The g lass

containers were purchased from glass companies in corrugated

conLainers. Ttre glass containers were delivered to the company

in unsealed corrugated conta iners,  removed f rom the car tons,  f i l led

wiLh the food product, repacked in the same corrugated containers,

shipped to a distr ibution warehouse and stored on a pallet. Upon

receipt of orders the cartons of food were then shipped to

customers.  S ince the g lass conta iners were purchased "Glass in

Case",  the company d id not  receive a breakdown as to  the cost

of the glass containers and the cost of the corrugated containers

f rom the g lass manufacturer .

7. Approximately 35.4% of the products manufactured by

appl icant ,  H.  ' f .  Heinz Company,  were packed in  meta l  cans.  These

cans,  a f ter  hav ing been f i l led wi th  the food products ,  were packed

in corrugated conta iners.  Ihese corrugated conta iners were e i ther

purchased or manufactured by the company. They were shipped to

d is t r ibut ion warehouses and stored on pal le ts .  The cases were

then shipped to customers upon receipt of orders.
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B.  Appl icant ,  H.  J .  Heinz Company,  d id  not  s tate in  i t ,s  b i l ls

or invoices any price or charge for the corrugated containers

separately from the price or charge for the contents thereof.

9 .  Appl icant ,  H.  J .  Heinz Company,  d id  not  receive resale

cer t i f icates f rom any of  the wholesalers  or  re ta i lers  to  whom they

sold the i r  food products .

10.  Approx imate ly  6L% of  U.  J .  I le inz net  sa les in  New York State

af ter  deduct ion of  inst i tu t ional  and expor t  sa les were made d i rect ly

to  reta i lers .  These reta i lers  genera l ly  removed the products  f rom

the corrugated containers and placed them on their shelves for sale

to the consumer.  In  such cases the car tons had l i t t le  or  no sa lvage value

and were d isposed of  by the reta i lers .  On occasion some of  the car tons

were used by the retai lers to store and display the food products

on the i r  shelves.

11.  The remain ing 39% of  appl icant ,  H.  J .  Heinz Company's  net

sales in New York State were made to wholesalers and distr ibutors

who in  turn resold the car tons of  food products  to  reta i lers .

L2.  fhe corrugated car tons in  which appl icant ,  H.  J .  Heinz

Company, shipped its food products in interstate commerce were

required to meet standards and specj-f ications required by the

Interstate Corunerce Commiss ion and Federa l  Food and Drug Adminis t rat ion.

13.  Appl icant ,  H.  ,J .  Heinz Company,  mainta ined and ut i l ized a

highly  specia l ized cost  account ing system. The cost  o f  packaging

was treated as an expense of the manufacture of each of i ts food

products. An increase in the cost of packagLng or sales tax imposed

upon the packaging wilt  increase the cost of manufacture of the

food product and result in an ult imate increase in the price of Lhe

food product  to  the consumer. A sa les tax imposed on sa les of



' l l

5 -

corrugated containers to purchasers

in the increase of the price of the

New York State.

in New York State wil l  result

food product to a consumer in

CONCLUSIONS OF LAW

A. fhat the sale by H. J. Heinz Company to retai l  food

merchants of cans and bott les of food products packed in corrugated

containers, during the periods September L, L967 through November 30,

L97L,  const i tu ted.  a  reta i l  sa le of  sa id corrugated conta iners to

said retai lers in accordance with the meaning and intent of

sect ion 1101 (b)  (4)  o f  the Tax Law,  s ince the reta i ler  d id  not  re-

sell  the corrugated containers with the contents therein. Colqate-

Pa lmo l i ve  Pee t  Companv  v .  Laza rus ,  308  N .Y .  333  ( f955 ) .

B. That the exemption from sales tax for food and food

products prov ided for  by sect ion 1115 (a)  (1)  o f  the Tax Law does

not extend to the corrugated containers in which the food or

food products are shipped, since such corrugated containers do not

const iLute food or  food products .

C.  That  the appl icat ion of  H.  J .  Heinz Company is  denied,

DATED: A1bany, New York
February 13,  1973

STATE Tru( COMMISSION

COMMISSI

COMMISSIONER

COMMISSIONER
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