
STATE OF I{EW YORK
STATE TAX COMI.{ISSION

In the Hatter the Petitlon

ZIREL REALTY CORP.

for a Redetermination qf a Deficiency
a Refund of Sales and Use
Taxes under Art icle(s) 28 & 29 of
Tax Law for the {thar{dr period
.Trrne 1.  1967 :  March 21 ,  L969

AFFIDAVIT OF I.{AIII}IG
OF IIOTICE OF DECISTOII
BY (CERTTTIED) }tAlt

of

of

or

the

State of New York
County of Albany

Lynn Wilson r belng duly swornl depoees and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 30th day of March , L9 72, she served the wlthln

Notice of Decision (or Determination) by (certified) mall upon ZIREL REALTY

CORP. (representatlve of) the petitloner in the wlthin

proeeedin9, by enclosing a true copy thereof in a securel-y sealed postpaid

wrapper addressed as follows: ZLreL Realty Corp.
4250 Hempstead Turnpike
Bethpage, New York lL7L4

and by deposlting same enclosed in a postpald properly addressed r,rrapper in a

(post office or official depository) under the exclusive care and cuatody of

the United States Post Office Department withln the State of New York.

That deponent further says that the said addressee ia the (representatlve

of) petltLoner hereln and that the address set forth on said wrapper ls the lact

known address of the (representatl.ve of the) petitl.oner,

Sworn to before me this

3Qth day of March , L972.



STATE OF I{El{ YORK
STATE TAX COM}IISSION

In the Matter the Petitionof

of

ZIREL REALTY CORP.

For a Redeterrnination of a l),eficieney or
a Refund of Sales and Use
Taxes under Art icle(s) 2g & 29 of the
Tax law for the {*cffi{s} period
i lune 1, L967 - March 21, L969

AFFIDAVIT OF I,IAIIING
oF iloTrcE 0r DEcrstoll
BY (CERTIFTED) trAIL

State of New York
County of Albany

Lynn Wilson r being duJ-y sworne deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

agel and that on the 30th day of March , L9 72, she served the wlthln

Notice of Decision (or Determination) by (certified) mail upon ASSEMBLYMAN

ARTHUR .T. KRET{ER (representatlve of) the petitloner in the within

proeeedLnSr by enclosing a true copy thereof in a securely sealed postpaid

wrapPer addressed as follows: Assenibllzman Arthur J. Kremer
20 West Park Avenue
Long Beach, New York 11561

and by deposlting same errclosed in a postpald properly addressed rorapper Ln a

(post office or official deposltory) under the exclusive care and cuatody of

the Unlted States Post Offlce Department withln the State of l{ew York.

That deponent firrther says that the sald addressee ia the (representatlve

of) petttLoner hereln and that the address set forth on sald wrapper ig the lact

known address of the (repreeentatLve of the) petitloner.

Sworn to before me this

30th day of March , L972.



: STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBAI{Y. N. Y. 12226

AREA CODE 5 I8

4 5 7 - 2 6 5 5 , 6 , 7

STATE TAX COMMtSStOl{

xEAn tNG UL tT

EDWARO ROOK

SECRETARY TO
coMMtS9 toX

^DDRESS YOUN REPLY TO

STATE TAX COMMISSION

N O R M A N  F ,  G A L L M A N ,  A C T I N G  P R E S T O E N I

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

flIillFr Albany, New York

th lor l97t

fl.f*l Sc**y C*lag*
dJ!SO leryGtM flrrqri}'r
ffi$nfi., n;tr Xsrt 1l?l*

3mtlffir

Please take notice of the Dfrlruaof
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to l{Xftl,m lJrS f llllt Ot
the Tax Law any proceeding in court to review an adverse decision
must be commenced within { mtr after
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned, These wil l  be referred

to the proper party for reply.

Very truly yours,

j

t _ t ,

^hL\
t v r  i

Imrmr l. lnil
HEARING OFFICER

Petition er's Represen tative
Law Bureau

of

AD-r.r2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

ZIREL REALTY CORP.

for  a  Credi t  or  Refund of  Sales and Use
Taxes under  Ar t ic les 2A and 29 of  the
Tax Law for the period from March L, 1969
through August  7 ,  1970.

t ion

March

2 .

the Sales

3 .

on behalf

DETERMINATION

ZLrel  Real ty  Corp.  f i led an appl icat ion for  eredi t  or  re fund

of  sa les and use taxes under  Ar t ic les 28 and 29 of  the Tax Law for

the per iod.  f rom March 1,  1969 through August  7 ,  I97O.

A formal  hear ing was held before Lawrence A.  Newman,  Hear ing

Off icer ,  in  the of f ices of  the State Tax Commiss ion in  the Ci ty  of

New York on October  L9,  I97I .

Ttre Sales Tax Bureau was represented by Edward H. Best, Esq-

(Solomon Sies,  Ese. ,  o f  Counsel )  and the appl icant  by Ar thur  J .

Kremer,  Esq.

ISSUE

Whether the applicant corporation quali f ied for a refund under

Tax Law sect ion 11194,  Subdiv is ion 3,  based upon proper ty  used in

per formance of  preexis t ing contracts .

FINDINGS OF FACT

1 .

fo r

1 ,

On October  29,  1970,  Zrre1-  Real ty  Corp. ,  f i led an appl ica-

credi t  or  re fund of  sa les and use taxes for  the per iod f rom

1969  th rough  Augus t  7 ,  T97O,  i n  t he  amoun t  o f  $6 ,80 I .52 .

On March 10,  L97L,  the appl icat ion was denied in  fu l l  by

Tax Bureau.

On March 15,  1971,  a request  was made for  a  formal  hear ing

of  the appl icant .



2 -

4. The arithmetical computations support ing the applicant's

c1aim.  for  re fund are not  in  d ispute.

5. Samuel Wa1ton and Jean Walton were president and secretary,

respect ive ly ,  and d i rectors of  ZLreL Rea1ty Corp. t  o f  854 Execut ive

Towers,  Inc. ,  and of  860 Execut ive Towers,  Inc.

6.  On February 2,  1967,  dt  n ine o 'c lock in  the forenoon,

Samuel Walton and 'Jean Walton were present at a special meeting of

the Board of Directors of 860 Executive Towers, Inc. In the course

of the meeting, a resolution was passed appointing the ZireL Realty

Corp. to act as general contractors for the purpose of constructing

an apartment house and garage on property owned by 854 Executive

Towers, Inc. and in accordance with submitted plans at a cost of

$18 ,000 .00  pe r  apa r tmen t  un i t .

7 .  On February 2,  1967,  dt  ten o 'c lock in  the forenoon,

Samue1 Walton and Jean Walton were present at a special meeting

of the Board of Directors of Ztrel Realty Corp. In the course of

the meeting, a resolution was passed. accepting an appointment as

genera l  contractors of  860 Execut ive Towers,  Inc.  for  the purposes

of constructing an apartment trouse and garage and in accordance

wi th submit ted p lans at  a  cost  o f  $18,000.00 per  apar tment  un i t .

B.  On February 5,  1958,  ident ica l  resolut ions were executed

at  specia l  meet ings of  the Boards of  Di rectors of  854 Execut ive

Towers,  Inc.  and of  ZLreL Real ty  Corp. ,  as in  paragraphs 6 and 7

above.

9.  Because the of f icers were ident ica l  in  Z j - re : - .  Real ty  Corp. ,

854 Execut ive Towers,  Inc.  and 860 Execut ive Towers,  Inc. ,  the

corporations did not enter into any written contracts.

I0. During the period from June 1, 1967 through March 31, L969,

ZLreL Real ty  Corp.  entered in to wr i t ten contracts  wi th  suppl iers  for

the purpose of obtaining materials to be incorporated into the

bui ld ing s t ructures,  a t  f ixed pr ices.
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11 .  The  un i t  cos t  o f  $18 ,000  con ta ined  i n  the  co rpo ra te

resolut ions was an est imate,  which in  turn,  was based on var ious

est imates of  the cost  components of  an apar tment  house.  The

actual  cost  o f  const ruct ion was less than $18,000 per  apar tment

un i t .

L2.  Due to an increase in  the combined New York State and

1ocal  sa les and use tax rate af ter  the contracts  were entered in to,

ZLreL Real ty  Corp.  pa id addi t ional  amounts of  sa les taxes when the

mater ia ls  were del ivered,  wtr ich were not  contemplated when the

contracts  were entered in to.

13 .  Sec t i on  1119  o f  t he  Tax  Law p rov ides  tha t  t he  sa les  and

use tax shal l  not  be imposed,

"  (A)  (3)  on the sa le to  or  use by a contractor  or
subcontractor  o f  tangib le personal  proper ty  which
is  used by h im sole ly  in  the per formance of  a
preexis t ing lump sum or  un i t  pr ice construct ion
contract .  For  the purpose of  c lause (3)  o f  the
preceding '  sentence,  the term 'preexis t ing lump
sum or  un i t  pr ice construct ion contract '  shal l
mean a contract  for  the construct ion of  improve-
ments to real property under which the amount
payable to  the contractor  or  subcontractor  is
f ixed wi thout  regard to  the costs  incurred by
him in  the per formance thereof . "

DETERMINATION

A .  T h e  a p p l i c a n t ,  Z : _ t e L  R e a l t y  C o r p . ,  d i d  n o t  e n t e r  i n t o

a  preex is t ing  lump sum or  un i t  p r ice  cons t ruc t ion  cont rac t  under

which the amount payable to the contractor is f ixed without regard

to  the  cos ts  incur red  bv  h im in  the  per fo rmance thereo f .

B. The appl icant  does not  qual i fy  for  a  refund under  Tax

Law sect ion I119A,  subdiv is ion 3,  based upon proper ty  used in

per formance of  a  preexis t ing contract  wi th in  the meaning and in tent



o f

4 -

the  sa id  sec t i on  and  subd iv i s ion .

C.  The appl icat ion for  credi t  or  re fund is  denied.

DATED: Albany, New York STATE TAX COMMISSION
--'f)Ja-<-t/--. Jd, /f z - .

.4
^a l

-..?r+fr7*4-
COMMISSIONER

,/

COMMISSIONER


