
STATE OF NEW YORK
STATE TAx COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f
BELMONT PRODUCTIONS INC. :

f i led in the name of iLs assignor
AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (ffixssD) MArLs.A.  SITMMIT,  rNC.

For  a  Redeterminat ion  o f  a .  Def ic iency  or
a Refund of Sales and Use
Taxes under  Ar t i c le (s )  28  and 29of  the
t"" t"" t" 'n" ""Tffi3fi;fr"8,r3{7l4ut
State of New York
County of Albany

i lanet Mack ,  being dul-y sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Financer over 18 years of

age,  and tha t  on  the24th  day  o f  September  ,  Ln4,  she  served the  w i th in

Norice of Decision (or Determinat ion) by ( ts6t€1x{&$ mai l  upon S.A. SummiLr Inc'

e x p o e c n N a a o d x R > o f i t h e p e t i t i o n e r i n t h e w i t h i n

proceeding, by enctosing a true copy thereof in a securely sealed PostPaid

\^rrapper addressed as f  ol lows :  S .A. Summit,  InC.
321 West 44Lh Street
New York, New York 10036

and by depostt ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c iaL  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Post Off ice Department within the State of New York-

That deponent further says that the said addressee is the {cenxm*nki{De

xx*) pet i t ioner herein a,nd that the address set forth on said wrapPer is the last

known address of the (cepr*eg**kinDe<*f<xEt*) Petitioner.

Sworn to before me th is

AD-1 .30  (L /74 )



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

BEI,MOIffT PRODUCTIONS INC. :

f i led in Lhe name of i ts assignor
S .A .  Summi t ,  I nc .  :

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use :
T a x e s  u n d e r  A r t i c l e ( s )  2 8  a n d  2 9 o f  t h e
Tax Law for the YSgj(g)Period B/3L/65 :

throush 5/3L/67

AFFIDAVIT OF MAILING
br Norrcu oF DECrsroN
BY (CS$ENE{DED) MAIL

State of New York
County of Albany

i lanet Mack ,  being duly sworn, deposes and says that

she is an employee of the Depa.rLment of Taxat ion and Financer over 18 years of

age, and thar on the24th day of September ,  l9 l4 ,  she served the within

Notice of Decision (or Determination) by (xe{>{l5tdl} mail upon Belmont Productions

Inc. @Xre*xffAxbqE:<ef) the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapPer addressed as fol lows: Belmont Product ions, Inc.
1116 First  Avenue
New York, New York 10021

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  excLus ive  care  and cus tody  o f

the United States Post Off ice Depa.rtment within the State of New York.

That deponent further says that the said addressee is the (l€nxs9€obntirEe

gf) pet i t ioner herein and that the address set forth on said l4TraPper is the last

known address of the (fttFEts5€fDta88te<rt8>otDe) petitioner.

Sworn to before me th is

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f
BEI,IVIONT PRODUCTIONS INC. :

filed in the name of j-ts assignor

s .A .  S I ]MMIT,  INC.  :
For  a  Redeter rn ina t ion  o f  a  Def ic iency  or
a Refund of Sales and Use :
Taxes  under  Ar t i c le (s )28  and 29  o f  the
Tax Law for the xxao{s*Period B/3L/65 z

th roush 5 /3L /67 '

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY @AXlOi[88) MAIL

State of New York
County of Albany

Janet Mack ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on th 'e24Lh day of September ,  LW4, she served the within

Notice of Decision (or Determinat ion) by (ge6t*f i<€d) mai l  upon Frederick I .

Kahn ,  C .P .A . (representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a secureLy sealed postpaid

\^Trapper  addressed as  fo l lows:  Freder ick  I .  Kahn,  C.P.A.
Tunick * Platkin
2 Park Avenue
New York, New York- 10pI0

and by deposit ing same enclosed in a postpaid properly addressed \draPper in a

(post of f ice or off ic ial  depository) under the exclusive ca.re and custody of

the united States Post off ice Department within the state of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein a.nd tha.t  the address set forth on said hTraPper is the last

known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

24LU_*ty  of  September -  ,  LEA.

" /  )  ^  I  " ' t " / '

AD-1 .30  ( t / 74 )



STATE TAX COMMISSION
M a r i o  A .  P r o c a c c i n o
llcx!(i$(t>iFxx,l(xxA[r,x065{rx pn e s r oenr
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Enc .

cc :  Pe t i t i one r '
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOII2I4A

sr TE CAilPUS
ALBAI{Y, N. Y. t2ltto

AREA COOE 5 I8
4 5 7 - 2 6 3 5 , 6 , 7

SISSI Albany, New york

STAY!  TA t  coMv rsS toN

HEA i r xo  UX tT

E D I A R O  R O O K

TECRETARY TO
coMU l3 l  lox

AOOT:SS YOUR REPLY IO

*rgfiSm l{r Lfl?{

f*}* ffif,tr lffi*
ffil mt {rsl& *trr*!
ln Silrtr If, t![* leotf

entlmr
Please take notice of the ffiUf,ilfilf0l
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
section(s) I, f tS rne *f{N of rhA Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { mt&f
f rom the date of  th is  not ice.

4nV inquir ies concerning the computation of tax
due or refund al lowed in aecordance with this
decision or concerning any ottrer matter relative
hereto qay be addressed to the undersigned.
TLrese wilf  be referred to the proper pirty for
rep1y .

Very truly yours,

2/VJ/@
rlfld o. Et{[t

HEARING OFFICER

s Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

BELMONT PRODUCTIONS INC.
fi led in the name of i ts assignor

S.A.  SUMMIT,  INC.

for a Hearing to Review a Determination
or a Denial of Refund of Sales and Use
Taxes under Art icles 2A and 29 of the
Tax Law for the Period ending August 31,
1965 through May 31,  L967.

DETERMINATION

Belmont Productions Inc. f i led an application under section

1139(b)  of  the Tax Law in  the name of  i ts  ass ignor ,  S.A.  Summit ,

Inc. ,  for  a  hear ing to  rev iew the denia l  to  the extent  o f  $2,212.00

of  a refund c la im in  the fu1 l  amount  of  $2,347.50 for  sa les and use

taxes paid under Art icles 28 and 29 of the Tax Law by Belmont

Productions Inc. to S.A. Summit, Inc. and by them to the State

for the period ending August 31, L965 through May 31, L967.

A hearing was duly held on October 18, 1972, ?t the off ices

of the State Tax Commission, 80 Centre Street, New York, New York,

before Nigel c. Wright, Hearing Off icer. The applicant was

represented by Freder ick I .  Kahn,  C.P.A. ,  o f  Tunick e Platk in .

The Sales Tax Bureau was represented by Saul Heckelman, Esq.,

appearing by Francis X. Boylan, Esq.

ISSUES

The issues in  th is  ease arewhether  there was a "sa le"  o f

tangib le personal  proper ty  (def ined under  sect ion 1101(b)  (5)  as

"any  t rans fe r  o f  t i t l e  o r  possess ion  o r  bo th , . . .  r en ta l ,  l ease

or l icense to use or consume, in any manner or by any

means . . .  " )  or  whether ,  ds appl icant  ins is ts ,  there was only

a transfer of an intangible r ight to reproduce which would not

be taxable under section 1105 of the Tax Law as either a sale

of  tangib le personal  proper ty  or  as a speci f ied serv ice.
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FINDINGS OF FACT

1. fhe property which is the subject of the determination

here in are i l lust rat ions.

2. Tkre subject i l lustrations are produced by S.A. Summit,

Inc., of New York City. Each i l lustration is drawn to the

eustomer 's  speci f icat ions.  TLre i l lust rator  works c losely  wi th

the customer. I t  charges its customers about $300.00. The exact

price depends primari ly on art ist t ime and overhead for each

il lustration and such i l lustration is returned by the customer

to S.A.  Summit ,  Inc.  a f ter  i ts  use.  I f  an i l lust rat ion is  to

be reused, another fee would be collected but this happens rarely,

i f  ever .  S.A.  Sununi t ,  fnc.  co l lected sa les taxes on the i l lus-

trations and remitted said taxes to the State.

3.  The customer of  S.A.  Summit ,  Inc.  is  a  book publ isher ,

Belmont Productions Inc., of New York City. Belmont publishes

paperback books in the lowest price range in the categories of

"\desterns" and mysteries. Belmont averages about 12 new ti t les

each month and each t i t le is printed in a single run of from

30,000 to 70,000 copies and is  typ ica l ly  not  pr in ted again.

The purpose of the i l lustrated cover is to attract the

customers'attention and to identify the general subject matter

of the book.

4. TLre i l lustrations here in question are sent by S.A. Summit,

Inc. to i ts customer, Belmont, to be photographed or to Belmont's

independent photographer. The i l lustration, ds produced, is much

larger than the size of an ordinary book cover. At the photographer's

studio, the t i t le of the book and other printed matter are placed

over the i l lustration and they are photographed in reduced size.

fhe photograph f i lm is used to make plates and these plates are

used by the customer in the printing of its books. lftren the
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i l lust rat ions are returned to S.A.  Summit ,  Inc. ,  they have not

been altered, defaced, retouched or otherwise changed or destroyed.

5. Tlrere is no formal contract between S.A. Summit,, Inc. and

Be1mont. Invoices for the i l lustrations make no mention of a sale

of reproduction r ights.

6.  An af f idav i t  o f  Haro ld Siegel ,  Pres ident  o f  S.A.  Summit ,

Inc. ,  "cer t i f ies"  that  the t ransact ion involv ing i l lust rat ions

here in dispute represents "the sale of a r ight given to reproduce

such i l lust rat ions and,  not  a  sa le of  the i l lust rat ion i tse l f " .

CONCLUSIONS OF LAW

The transaction here in dispute constitutes a sale of personal

property.

The refund here claimed is denied.

DATED: Albany, New York

September 24,  l -974

STATE TAX COMMISSION

\A"Jra- lC'*
COMMISSTONER



. STATE OF NEW YORK

DEPARTMENT
T T A T E  T A T  C O M M I 5 3 I O X

l r E A i t x c  u t t T
t

E D " A R O  R O O K

sEc iE lA lY  YO

coMMtS3to l {

ADOIE3S YOUi  REPLY TO

STATE TAX COn4ililSSlON
Mar io  A .  Procacc ino
0CDgXIfiD<AaXXt>{,XXrItiilttiIt pR E s I D EN r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

OF TAXATION AND FINANCE
BUILDING 9, ROOI{ 214A

STATE CTTrut
ALBAlrlY. N. Y. t2216

AREA CODE 51 8

4s7 -2555  ,  6 .  7

DATED, Albany, New York

September 24, L974

S.A .  Summi t ,  I nc .
32I West 44Lh Street
New York, New York L0036

Gentlemen:

Please take notice of ths DETERMINATION
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sect ion(s) l l3g and,  L243 of  th ;  Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within 4 months
f rom the date of  th is  not ice.

Any inquir ies coneerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
Ihese wil l  be referred to the proper party for
rep Iy .

Very truly yours,

.y1 ilru f "/.'T-/ /natJ'*t/,.t -.4ru
/ ' /

Nigel G. Wright
Enc. HEARING OFFICER

cc :  Pet i t ioner '  s  Representat ive
Law Bureau
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SAlEt OP tr&r rcnX

SEAIIE mr( cotn(lgslg ,

1 irl,

In tlre,tnttcr of thc lE)pld€rtt€r ' . .t
' '

gursHT rnowenmnsii,rrF.,
ftlid ln tltt wc. of tti lrrl,gsr :f

. ' :
S,A:r StnOE,l[r 

'ilfCi

!  , . i_

to raEarL" t rg to l ru lu ' *Dr tc in l ,n r t lo [ .  ]  . , .
oa a Dcnhl ot. Rrfund o! Srlcr anil Urc t
nixm-uilaG rrtGier-re-aal-i[ or-ur;- | ,
tbt Irrr for tba Slrt4{ fudfrrg lugurt 3lr, | ' ': :
1965 trtrrough t{ay 31, 196?. t

. ;  
j

, '

B"FoaP lroducttoar lrrcf f,tlrd ur r$lllstion qndcr rcotlon'i, .

f139 &,) of tlro Ft ( Itr ln tlra 4gc of ltr earl,gmorl $.f,. grnnltr ;," l
,

*u: r !or: l hcarlns to _rcvlcr: tlrc dul.rl to tbc errtcnt of F21,2'll 0

of a rcfund claln ln ttre full amnnt of, i2r347.50 lor rllcg end rrrc
'  

j .

t!r.rg' 1lrld undrr lrtlclcr 28:rnd lg ol tlrr 'l[u liv:btf ?i}!opt.,.,- 
;

Produetl,onr Ine. to g.l. 8tmLt, IDe. lnd bJ tha to ttrr 6trta =, i
: r ' ,

fsr tbs;',gllirrpf,!f;r{{$t flqir! lr-' ,lt6? tlrougl tfeI 31r l:e67.' 
i 

.
|  . . .  i  ;  . r . i .  i

*. hc?rr.ngr fu dury hald oa ostobrt X8, 19?2r tt tbc' ofl*gri'.,' 
"

of ths Etato llax ffiiertoar,.,B0 cotro Etrct, Ucr York, Hfr Ygtt .
' , .

bctorc fl,grol G. nrt$t, &ilfttrE Of,ll.ccr. ffrc rppflsant rrl, ' 
i

raprarertrd by trrcdrrlek I. xrhn, C.P,A., of, llturl.ck & ?lttlcl"s

tlhc Sahe l[ax Eurslu rtr ftprusttod rW Saul acckolnrnl li(t. p

appearLng by FrancLr X. Eoylan, lrq.

ISSEs

. ..;,.

tengtblc pcraonel proputy (lcftnrd rdrr roctLon llol G) (l) ll

... or llgruec to ura gr GonruEG, r. . ln lur 
lnncr 

or by tay 
:

slnt ...') or rrlrattrcr, ar appllcut Lnrlrte. thorc rar. onl.y. , . .

e trurrf,rr of an tnteEgtblo rlgbt to rqrrodrroc rhtclr rould tot

, bi'ta*ablo urdcr cectl,on 1X05 of tbr l!lr* tru ar af,th.r r rali

of, tangtblo pcrrsrrl prognrty or lf l qnctftcd rcrr4(!G. ' 
;,,, 

' 
, :



a

:,, :

-ffi
. - s - - t

.  ' .  ' , .  
' 1

' i , .  
. i -  1 .

;  r , ' r  I  -

I.

' , ; . , ; , ' l f i . . r " . i , , . ' . n ; n . r 1 l ' : ' . i ' : ] ' - l ' : ; . s j ] ; : , i : i , j # - i , 5 ' } : } * } i l ] . , ; l - ; .

I ,'.p:il,; rft*: i'lr,r1.' 
' 

... i illi,;';t',1 {r'r l.f.f.i:T;1",:';i,{:ii.j}

r ; l i  i ' l ' i f i ' :  i

i " :



* t -

'  1  .  . .

2. lhc rubJcct Illurtretl.olr rr. p[oluacd !'y 8.1. $illt,
'

trrs.r 'o{ r*r lFoS eltpt. ,*ach tlturt}etlon Lr,iirrn to t;hl' ' ',

{ltilrte.i't epccttlo;tlonr. &c i.llu;t€rtbt rorkr ctorcllf rlth

{ilrr: curteg3f . 
' 
It,$ft{*tpr ilt!. slffi.; llq$t .S3OO"-00; 3l{fi+ &

rrfai,a"p*d" ei-|.a tfly or'ertlrt tlrr *C orr"tCmi,,,;or .rtfi. .
:  r  ;  ' . '  l '  .  :  '

l!,lurtntf,oo rqd lud* .r.l1uftrrtlon'' t#;,f-.ct-Wild trf t"hc.(nrtin r i
-  

t  

.  ,  , . ,  . t

to t.l. 6rel,tr t!c. eltrr l,tl urc. tl en Lllurtratlon Lr,toF  F t t . !  s . . - _ r v l  
, r i i a t  

r . * t ! 5 - . * b t  s l U f  , , , f 4  I A  - r a r ' 5 t D - t l l } - r . a a  - , t 1 S ?  r , r ; r . . . r

.  , ,  
t t t t  

{  
:  '

br nurcd, anottrrr fm roul{, trc col!.*ttr* put thfe happrg rlrc$* l', i i :  .  ,

; 1 . t . . .  , )  .  .  "  
,  

, f r ,  
,  :  . . : . .  , l  I  .  ,  , '  . . . , . ' . . , . , i : ' i y 1 :

trr6h rcnth q*ll trch tttle t* pftntr{" ,l rlnsle 
'rqr 

of froc.. ,
.  .  . ' . : ,  . . , .  , . ,  ,  . . , ,  . , : . ; , ; .  , , ; .  . : : . ,  .  , .

3O,0OO ts ?o"ooo cogrlrr ffid tl tu'ltiit ,*it trlatrd rgeia' , . :il]

,if, rcrf. f .ii."'&inLt, rro. eol&cat &fl|ler' liryrl onl thc:111si-.^,;'

Gntlonr rnl rqtttcd taLd tatcr to tih1 Strgr.
: '

3. tho eurtmrr o! 6.1. '$ml,t, IBG. k r bootl publLrhrrl ,'.,-1
. 1

tclnost n"oduettonr bc.r of, nr$ Y,e,*t:,elt3r. lcftonG prfblfubr,,;,i,

pdnretact bootrr fn th forygr;t Ftlsc #fir tn thr ertqesror ffiilr;ri,,
, ' , . '  '  1  '

tcrtrrnl' *yil' qirtar{trr' rllrcnt lr rbout 12 ncu tltlf? il:

"..:

P.,:l

,  .  ; .  .  .  :
ilcl ta :t9r cuttodci, 

'Sctfioat, 
to,,,b3u,#

Srus; qry tlr rlm ol rB o;ctnrty s, corrrr.'r lcr Wilh
rruiti"$i ,..rbe tltx* of' thr f"t d off f$t{trd *F!f }trI 

i:fi ' ' l ' 
' '

oyot tbc tllurGntilon rd tbry aro 1fistogsrph.d ta rdrraf ril,rer"*

,flln, lr. umd to urhr Stitrt rn{ thrll::,
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.Eolnost. Inrrol.ecr f,or thc lLlugtsatloar nrka no mtlpn ofi.,l.,rltrr
t  l '  ' r '  

' "  
;  -  

" t - t . 'of rrpro{uctlon rtghta.' j=,.!, .-. , ,,._, . : t.
I i :

, ' 6. fit nfftfrvl,t of gerlot'& 8tcglt,, Eeelicnt-ot b.t; q$i+r':
. r  :  , . ' ' : ,  

, t t " '

I*s., !ecrt{flr{" tf,"t 'tb. -trrpprct{on {nwlvi,ng t,llurtrrtlo[r;' , *
' '  i ' '  i '  - i  

:  
'  l * ; ' i

hcrc ln dl,rputa rrprcecrfr 'tlrr orr. sr e irgtrt givrn to rrnroCt4l'

sucilr lllurtntl,onr rnd not r rllc of tlrr tlfurtrr!.1i1,.tt4$ . :, :.
s{erfrrsroF{s qr rax

-3 -

''lDrc traneect!,oa borc Ln dlaputc' comtltuttr a

. : i " :  ' r

pfolDtrtty.

.:
' :

IIf,[IDr ff!ilry, f,cr tb$i

Septenber 24, 1974
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STAT E TAX CotvtilltSsloN
Mar io A,  Procaccino
X9@Ctf0aIC>OtXDlD{lCXffiiE( pR E s I D rN r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROO,{ 2l1A

STATE CATPUT
ALEAI{Y. N. Y. t22t6

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 . 7

Df,tlDr Albany, New york

Srptdrr t4r l9?4

DEPARTMENT

. a

9tAT6, YAr CoMMtsStox

HEAi ilo Ufilt

E O U A R O  R O O K

5ECRETARY TO
coMMr9 ! t ox

AOOIESS YOUi REPLY TO

S.l. 8um.{,t, Itls.
3ll r$ut 4{tlr Strcct
rcry Toflcr fcr York 10036

(}ontl.rmsnr

Please take notice of gl-rs DmlRH$Illlffi
of the State Tax Commission enclosed herewith.

that pursuant to
of the Tax Law, any

Very truly yours,

Please take fur ther  not ice
section (s ) 1139 tnd lt4t
proceeding in court to review an adverse deci-
sion must be commenced within ll rcntht
f rom the date of  th is  not ice.

tny inquir ies concerni-ng the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
rep1y .

V'tg)/t[,ZZ:-
ItEd c, ftight

Enc. HEARTNG oFFrcER

cc :  Pet i t ioner '  s  Representat ive
Law Bureau
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STATE OF NEIV YORK

STATE TAX 
.COI"lI\,lI 

S S ION

In the Matter of the Application

o f

BBLI{ONT PRODUCTIONS INC"
f i led j -n  the name of  i ts  ass ignor

S.A.  SUlv i I t IT ,  INC.

for a l{earing to Review a Determination
or  a Denia l  o f  Refund of  Sales and Use
Taxes under  Ar t ic les 2A and 29 of  the
Tax Law for  the Per iod ending August  3J- ,
1965  th rough  May  31 ,  L967 .

DETBRI\.ITNATION

Belmoui-  Product ions Inc.  f i led an appl icat ion under  sect ion

1139(b )  o f  t he  Tax  l ; rw  i n  the  name o f  i t s  ass igno r ,  S .A .  S* * i ' t ,

I nc . ,  f o r  a  hea r ing  to  rev iev r  t he  den ia l  t o  t he  ex ten t  o f  $2 ,212 .00

o f  a  re fund  c la im  in  the  fu l l  amoun t  o f  $2 ,347 .5O fo r  sa les  and  use

taxes paid und.er  Ar t ic les 28 and 29 of  the Tax Law by Belmont

Product ions Inc.  to  S.A.  Summit - . ,  Inc.  and by them to the State

for  the per iod ending August  3 I ,  1965 through May 31,  1967.

A  hea r ing  was  d .u l y  he ld  on  Oc tobe r  18 ,  L972 ,  B t  t he  o f f i ces

of  the State Tax Comrniss ion,  BO Centre Street ,  New York,  New York,

before Nige1 G.  Wr ight ,  Hear ing Of f icer .  The appl icant  was

represented by Freder ick I .  Ibhn,  C.P.A. ,  o f  1 \ rn ick & Platk in .

The Sales Tax Bureau was represented by Saul  Heckelman,  Esq. ,

appearing by Francis X. Boylan, Esq. .

ISSUES

The issues  in  th is  case arewhether  t leere  was a ' "sa le"  o f

tangible personal  property (def ined under sect ion 1101(b) (5) as

"any  t rans fer  o f  t i t le  o r  possess ion  or  bo th . . . .  ren ta l ,  lease

or l icense to use or consume, . . .  in any manner or by any

means . . .  " )  or  whether,  ES appl icant insists,  there was only

a transfer of en inta:rgible right to reprod,uce lrhich ',;ould not

be taxable under section 1LO5 of the Tax Law as eittrer a sale

of tangible personal  property or as a speci f ied service.



FINDINGS OF FACT

1' Ttre property which is the subject of the determination
here in  a re  i l l us t ra t ions .

2- The subject  i l lustrat ions are produced by s.A. summit ,
rnc. ,  of  New York c i ty.  Bach i l lustrat ion is drawn to the
customer 's speci f icat ions.  Trre i r rustrator works crosery wi th
the customer '  r t  charges i ts customers about $3oo.oo. rhe exact
pr ice depends pr imari ly on art ist  t ime and overhead for each
i l lustrat ion and such i l lustrat ion is returned by the customer
to  s .A '  summi t ,  rnc .  a f te r  i t s  use .  r f  an  i l rus t ra t ion  is  to
be reused, another fee would.  be col lected but th is happens rarely,
i f  ever '  s 'A '  summi t ,  rnc .  co l lec ted  sa les  taxes  on  the  i l1us*
trat ions and remit ted said taxes to the State.

3 -  rhe  cus tomer  o f  s .A .  summi t ,  
. t r . .  

i s  a  book  pub l isher ,
Belmont Product ions rnc- ,  of  New york c i ty.  Belmont publ ishes
paperback books in the rowest pr ice range in the categor ies of
"westerns"  and myster ies .  Be lmont  averages  about  L2  new t i t les
each month and each titre is printed in a single run of from
30'  000 to 70, oo0 copies and is typicalry not pr inted again

The purpose of the irlustrated. cover is to attract tfte
customers'at tent ion and to ident i fy the generar subject  matter
of  the book.

4- Ttre i l lustrat ions here in quest ion are sent by s.A. suryni t ,
rnc- to i ts customer,  Belmont,  to be photographed or to Bermont,s
independ'ent photographer- TLre i l lustrationr ds produced, is much
rarger than the size of an ordinary book cover. At the photographer,s
studio,  the t i t re of  the book and^ other.pr inted matter are praced
over the i l lustration and they are photographed in reduced size.
rhe photograph firm is used to make plates and these plates are
used by the customer in the printing of its books. when the

Ll*
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i l lustrat ions are returned to S.A. Sunmit ,  Inc. ,  they have not

been altered, defaced, retouched.. or otherwise changed or .destroyed.

5.  lhere is no formal contract  between S.A. Sumrni t ,  Inc.  and

Belmont.  Invoices for the i l lustrat ions make no ment ion of  a sale

of reproduction rigtrls

6 .  An a f f idav i t  o f  Haro ld  S iege l ,  Pres ident  o f  S .A.  Summi t ,

Inc . ,  "cer t i f ies"  tha t  the  t ransac t ion  invo lv ing  i l l us t ra t ions

here in dispute represents " the sale of  a r ight  g iven to reproduce

such i l lus t ra t ions  and no t  a  sa le  o f  the  i l ]usLra t ion  i t se l f " .

CONCLUSIONS OF LAW

The transact ion here in dispute const i tutes a sale

property.

The refund here c la imed is denied.

DATED: Albany, New York

September 24,  L974

o f personal

a

a

STATE TAX COI\,IMISSION

,/', / 4

a
PRESIDENT
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