
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

J. BURR and SONS

For a Redeterminat ion of  a  Def ic iency or
a Refund of Sales and. USe
Taxes under Art ic le (s) 28 and 29 of the
Tax Law for the Eeex:Gd Period Decernber 1,
1966 throuqh November 30. 1969.

State of New York
County of Albany

JA}TET MACK ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on the 23rd day of Septernber,  L914, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon J. BITRR and SONS

(representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed PostPaid

wrapper  addressed as  fo l lows: J. Burr and Sons
I55 A. Main Street
Hempstead, New York 11550

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive ca.re and custody ot

the Uni ted States Post  Of f ice Department  l , r i th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he  l as t

known address of  the ( representat ive of  the)  pet i t ioner .

Sworn t ,o  before me

rd d a y  o f

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

AD-1 .30  (L /74 )

th is

,  1974



STATE OF NEW YORK
STATE TAX COMI,IISSION

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use
Taxes under  Ar t ic le(s)  Zg and 29of  the
Tax Law f or the Xxxx($ Period Decernber 1,
L966 throuqh Novernber 3O, L969.

Sta te  o f  New York
County of Albany

JANET MACK , being duty sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on the 23rd day of Septenrber ,  Lg 74, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon ALLAN i I-  MOROKNEK, ESQ.

(representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid
Allan J. trdoroknek, Esq.

wrapper addressed as fol lows: Klein & tr t loroknek
666 Fifth Avenue
New York, New York 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Post Off ice Department within Ehe StaEe of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein a.nd that the address set forth on said wraPper is the last

known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

In  t he  Ma t te r  o f  t he  Pe t i t i on

o f

.T. BURR and SONS

AD-1 .30  ( t / 74 )



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Enc

STATE OF NEW YOR,K
DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9,  ROOM 214-A
STATE CAMPUS

ALBANY, N,Y, 12227

A R E A  C O D E  5 I 8

DllfSDl Albany, New York
Septembca 23, L974

sTATE TAX  COMMt95 t0N
H E A R I N O  U N I I

EDYYARD ROOK
9ECRETARY TO
c o M M t s s t 0 N

ADORESS YOUR REPLY  TO

M R .  W R T G H T  4 5 7 - 2 5 5 5

MR.  LETSNER 457 '2657
MR. COBURN 457.2896

fr. Btrrr tnd Sont
155 A. fialn Strcst
Bmprtcad, [an Yorh 11550

Cantluon l

Please take notice of the DBTIBilrulfIOt
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sect ion(s)1138 rnd 1243 of  tha Tax Law,  any
proceed.ing in court to review an adverse deci-
sion must be commenced within 4 nonthc
f rom the date of  th is  not ice.

{nV inquir ies eoncerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
I 'hese wil l  be referred to the proper pirty for
repIy .

Very truly yours,

Pet i t i one r '
Law Bureau

)fM,4r/,7
ltlgcl O. I{rtght
HEARING OFFICER

Representat ive

AD- 1. 1_2 (8 / 7 3)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the APPlication

o f

J. BURR and SONS

for Revision of a Determination or
for Refund of Sales and Use Taxes
under Art icles 28 and 29 of the Tax
Law for the Period December L, L966
through November 30, L969.

DETERMINATION

Applicant, ' f .  Burr and Sons, has f i led an application for

revision of a determination or for refund of sales and use taxes

under Art icles 2A and 29 of the lax Law for the period December 1,

1966  th rough  November  30 ,  T969 .  (F i I e  No .  1 I -1955373) .

A formal hearing was hetd before Nigel G. Wright, Hearing

Officer, at the off ices of t tre State Tax Commission, 2 World

Trade Center ,  New York,  New York,  or t  Apr i l  24,  1974,  dt  9 :00

Applicant appeared by Allan J. Moroknek, Esq. The Income Tax

Bureau appeared by Saul Heckelman, Esq., (Francis X. Boylan,

o f  counse l ) .

A  .M .

ISSUE

Were certain magazines sold by applicant, J. Burr and Sons,

during the period December 1, L966 through November 30, L969, sub-

ject to the sales and use taxes or were they exempt as periodicals?

FINDINGS. OF FACT

1. Applicant, J. Burr and Sons, f i led New York state and local

sales and use tax returns for the treriod from December 1, L966

through November 30, L969.

2.  On October  5,  1970,  the Sales Tax Bureau issued a Not ice

of Determination and Demand for payment of sales and use taxes due

against applicant, J. Burr and Sons, imposing addit ional sales tax



2 -

for the period from December 1, ]-966 through November 30, 1969,

as a resul t  o f  a  f ie ld  audi t  which d isc losed addi t ional  sa les and

purchases subject to sales tax. Tkre auditor determined that the

appl icant  was l iab le for  sa les tax on cer ta in  magazines which d id

not quali fy as tax-exempt periodicals. Applicant claims that the

magazines were periodicals and, therefore, exempt from the sales

and use tax.

3. Applicant, J. Burr and Sons, operated a retai l  stationery

store at 115A Main Street, Hempstead, New York. l l tre merchandise

sold included magazines, newspapers, tobacco, cards and general

stationery. The group of magazines in question were purchased from

"G.I .  Dis t r ibutors" ,  " Imper ia l "  and "L iber ty"  and consis ted pr imar i ly

of adult material.  Upon questioning i loel Burr, who operated the

store with his father during the period in question, testi f ied that,

to his knowledge, some of the magazines were published monthly,

some every other month and others four t imes a year. As far as

he knew, none were published annually, semiannually or less fre-

quently than four t imes a year. Mr. Burr was asked to submit some

of the magazines for the purpose of determining how often they were

actual ly  publ ished,  but  fa i led to  do so.

CONCLUSIONS OF LAW

A. That in order to constitute a periodical, exempt from the

sales and use taxes under  sect ion 1115 (a)  (5)  o f  the Tax Law,  a

publication must be published at stated intervals at least as

frequently as four t imes a year.

B. T1rat applicant, J. Burr and Sons, fai led to show that the

magazines in question were published. at the required intervals,

thus fai l ing to prove that they quali f ied as tax-exempt periodicals.

c. Ttrat, therefore, the magazines in question, sold by appli-

cant, J. Burr and Sons, during the period December 1, L966 through

Decernber  I ,  L969,  were subject  to  the sa les and use taxes.



3 -

D. That the application of

ttre Notice of Determination and

use taxes dated October  5,  L97O,

DATED: Albany, New York
September 23, L974

-r

J. Burr and Sons is

Demand for payment of

is  susta ined.

and

and

STATE TAX COMMISSION

PRESIDn{


