
STATE OF NEW YORK
STATE TAX COMMISSION

In the MaLter of the Pet i t ion

o f
CAIflIEEN VEI{DING SERVICE CO.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use
Taxes under  Ar t i c le (s )28  and 29  o f  the
Tax Law for the X|fr?ft(B) Period June I,

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (6moI8m) MAIL

I967
through May 31, 1972.

State of New York
County of Albany

Janet Mack ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxation and Finance, over 18 years of

age, and that on the 2lst66y of August ,  L974,  she served the  w i th in

Notice of Decision (or Determination) by (os**:*bd) mail upon Q4nteen Vending

Serv ice Co. (fepffi56gtrf5li1t€<sN8) the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

h'rapper addressed as fo110ws: canteen vending service co.
31  Sunset  S t ree t
Rochester,  New York L46L6

and by deposit ing same enclosed in a. postpaid properly addressed wrapper in a

(post of f ice or off ic ial-  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the Gmoesrxta0iixg

dff f  pet i t ioner herein and that the address set forth on sald vrraPper is the last

known address of the (xepoeexxtoOi:c*ofx*hd petitioner.

Sworn to before me this

da .y  o f  August  ,  L914.

AD-1 .30  (L /74 )



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

CANTEEN VENDING SERVICE CO.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use
Taxes under  Ar t i c le (s )  28  and 29of  t l : .e
t"" t"' r.' 'n" *Mlfl;5;l8fi f,3l"rl;
State of New York
County of Albany

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CE3frre{le) MArt

2L967
L972

i lanet Mack ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance' over 18 years of

age, and that on the 21st day of August ,  L974 ,  she served the within

Norice of Decision (or Determinat ion) by (c€uEl:8!rad) mai l  upon James W. Richards,

Esq., Marrin, Durcher, i?3h?;"f3,li??Y "11"ifl"u?Efif,?$3" in rhe wthin

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

r^rrapper addressed as fol l -ows: i lames W. Richards, Esg.
Mart in,  Dutcher,  Cooke, Mousaw e Vigdor,  Esqs.

4th Floor,  Genesee Bui lding
Rochester,. New York . .146L4.

and by deposi t ing same enclosed in a postpdid proper ly  addressed $rrapper ln  a

(post of f ice or off ic ial  depository) under the exclusive ca.re and custody of

Lhe United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representat ive

of) pegit ioner herein a.nd tha.t  the address set forth on said wraPper is the last

knornm address of the (representat ive of the) pet i t ioner.

Sroorn to before me th is

21st ,  day of  August  ,  1974

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEW YORK

STAT E TAX COi/ttr4tSS|ON
Mar io  A .  P rocacc ino
lDgK!(lt(OIFXXeiI>CX!$DiXq{I(lKpR E s I D Er{ r

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROO[,{ 214A

STATE CAIPUI
AtSAt{Y, N. Y. t2226

A R E A  C @ E  5 1 8

4 5 7 - 2 6 5 5 ,  6 ,  7

&lg&r Albany, New York
*ugrrrt 1I, t'9?4

Gantccn Vcndfng 3rrvl,ce Go"
11 Sunmt Strart
Mhutcrr f,'1r to$q li[6l6

Orntlsrnr

Please take notice of the DtFlru[Imflff
of the State Tax Commission enclosed herewith.

Please take fur ther  not ice that pursuant to
SecL ion ( s ) 1t38 rnd 1243 of the Tax Law,usuuJ-Lr l l  lb / t  - * t r  s .E  - - -s  o r  Ene J .ax  l raw,  any
proceeding in court to review an adverse deci-
sion must be commenced within { n0ntht
f rom the date of  th is  not ice.

Any inquir ies concerning the comprutation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
h,ereto may be add.ressed to the undersigned.
TLrese wil l  be referred to the proper party for
rep1y.

Very truly yours,

VDn i2
/ /1to/ k"tU J -a-'z--*<"

L. Robgt Inciener
HEARING OFFTCER

s Representative

gt l r t  Yl l  coyyl$ i rox

HEARITC UI ' IT

E O T A R D  R O O K

SfcRETAiY lO
coM|tr t9t tot l

ADDIISS YOUR NEPLY TO

E):c.

cc :  Pe t i t i one r '
Law Bureau



STATE OF NEW YORK

STATE TAX COMMISS]ON

fn the Matter of Lhe APPlication :

o f :

CANTEEN VEI{DING SERVICE CO. : DETERMINATION

for a Revision of a Determination or for: :

Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for :
the Period June I, ]-967 through May 31, L972.

:

Appl icant ,  Canteen Vending Serv ice Co. ,  appl ied for  a

revision of a determination or for refur:d of sales and use taxes

under Art icles 28 and 29 of the Tax Law for the period June L,

1967 ,  t h rough  May  31 ,  L972 .

A formal hearing was held at the o:Efices of the State Tax

Commission, 1 Marine Midland Plaza, Rochester, New York, orl

Tuesday,  March 13,  1973,  before L.  Robe:r t  Le isner ,  Hear ing Of f icer ,

The taxpayer, was represented by Martin, Dutcher, Cooke, Mousaw

a Vigdor ,  Esqs.  (James W. Richards,  Esg.  ,  o f  counsel ) ,  and the Sales

Tax Bureau was represented by Saul Heckelman, Esq. (Francis X.

Boy lan ,  Esq . ,  o f  counse l ) .

ISSUE

!'/hether rentals of post-mix coffee and cold drink machines

are exempt  f rom sales tax by reason of  sect ion 1115 (a)  (12)  of  the

Tax Law.
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FIT\TDINGS OF FACT

1.  The taxpayer ,  Canteen Vending f ierv ice Co. ,  t imely  f i led

New York State sales and use tax returns for the period June 1,

1967 through May 31,  1972.

2.  Not ices of  Determinat ion of  sa les and use taxes and penal t ies

for  the per iods June 7,  L967,  to  May 31"  L97O, and June L,  7970,  to

May  31 ,  1972 ,  was  i ssued  on  January  15 ,  I 97 I ,  and  Oc tobe r  18 ,  L972 '

aga ins t  t he  taxpaye r  under  No t i ce  Nos .  90 ,744 ,30 I  and  90 '45 I ' 637 -

3. The taxpayer applied for a rev:Lsion of the determination

of  the def ic ienc ies in  sa les tax.

4. The taxpayer, Canteen Vending Service Co', was engaged in

the use of vending machines which vende<l coffeer gum; milk; soft

dr inks;  carbonated dr inks;  candy;  l i fe  savers;  c igaret tes;  and post -

mixed drinks. The controversy here in question involves the

palzment of sales tax on the rentals of r:offee, soft drink and other

post-mix drink machines.

5.  Taxpayer ,  Canteen Vending Serv ice Co. ,  pa id sa les tax on

the rentals of post-mix drink vending machines under protest claiming

that these machines are used directly and exclusively in the

manufacturingr processing and assembling of ingredients to produce

the f inat tangible personal property. The process involved in

d ispensing post -mix dr inks can be character ized as fo l lows:

When a customer deposited a coin i .n a coffee machine, a
ser ies of  e lect ronic  re lays would .be act ivated and f rac-

tional power would drop the cup and drop the ground
coffee into a brewing mechanism, At that point, hot water

would be forced under pressure into the brewing mechanism

and hence it  would brew the coffee' At that point, the

customer would determine if  he wanted cream or sugar and
make said determination through a series of selection
knobs on the face of the machine.
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The carbonated drink machines operated in much the same
fashion. The customer would deposit.  his coin and then
select the f lavor he wanted, i f  i t  was to be carbonated
or uncarbonated and if  he wanted ice or no ice. Through

a series of electronic relays, a clrp would be dropped and
cotd water, syrup and carbonated gas would mix to form
the product.

6. Taxpayer reasonably believed Lhat the rentals of post-mix

drink machines were not subject to sales tax and requested that the

penal ty  be cancel led.

CONCLUSIONS OF LAW

A. Although, taxpayer's coin-operated post-mix drink machines

were used in  a type of  "processing"  of  raw mater ia ls ,  they are not

used directly and exclusively in the production of tangible personal

property. Their primary use is to vend and not to produce. There-

fore, the rentals of post-mix coffee an<f cold drink machines are not

exempt  f rom sales tax by reason of  sect : ion 1115(a)  (12)  of  the Tax

Law. Kwik Vend,  Inc.  v .  Koontz,  94 Ida lho 166,  4A3 P2d,  928 (1971) .

B.  The penal ty  is  cancel led and remanded.

C. The deficiency or refund shall  be recomputed in accordance

wi th th is  dec is ion and except  as modi f ied,  the taxpayer 's  appl icat ion

i s  den ied .

DATED: Albany, New York

Augus t  21 ,  L974

STATE TAX COMMISSION

COMMfSSIONER


