
STATE OF NEW YORK
STATE TAX COMMISSION

Application
In the MaEter of the XBtIEUlIIif

o f

CLIlIru( I\4ANI'FACTURING COMPAIUT

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales & Use
Taxes under  Ar t i c le  (s )  2A & 29  o f  the
Tax Law for the /{aLl$ Period June L,

through August 31, L97O.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (SEgDtEe{}t MArL

1968

Sta te  o f  New York
County of  Albany

Martha Funaro ,  being duly sworn,  deposes and says that

she is  an employee of  the Department  of  Ta.xat ion and Finance,  over  18 years of

age ,  and  tha l  on  t he  16 th  day  o f  Oc tobe r  ,  L974 ,  she  se rved  the  r ^ r i t h i n

Norice of Decision (or Determination) by $XtrtOPIIfdf mail upon Climax Manufacturing

Company (ffSltilffiXgf$exll$ the petitioner in the within

p roceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id

wrapper addressed as folLows: Climax Manufacturing Company
Castorland
New York 13620

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un iLed  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

That deponent further says Lhat the said addressee is t.he {oqxgc€otxgi$e

x63) pet i t ioner  here in and that  the address set  for th on said \^TraPper is  the last

known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me this

AD-1 .30  ( t { 74 )



STATE OF NEW YORK
STATE TAX COMMISSION

Application
In the MaEt,er of the ll€.D{Fcxtffi

o f

CLIIUru( MANUFACTURING COMPAISY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of  Sales & Use
Taxes under  Ar t ic le  (s)  28 & 29 of  the
Tax Law for the /{a,il.$ Periods June 1; 1968
through Ausust 3I, L97O.

Sta te  o f  New York
Coun ty  o f  A lbany

Martha Funaro,  being duly sworn,  deposes and says that

she is  an employee of  the Department  of  Ta.xat ion and Finance,  over  18 years of

age ,  and  rhaL  on  rhe  l 6 t l t  day  o f  Oc tobe r  ,  1974 ,  she  se rved  l he  w i th in

Nor ice of  Decis ion (or  Determinat ion)  by (oexxtE<Det)  mai l  upon Joseph H.  Murphy,  Esq.

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in

p roceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id

wrapper addressed as rollows: #;:5:,.:-#Hfll:lol'f;o"", srrove &
Hust ,  Esqs.

One tr4ony PLaza, Syracuse, New York L32O2

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

Tha t  deponen t  f u r t he r  says  t haL  the  sa id  add ressee  i s  t he  ( rePresenLa t i ve

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rapPer  i s  t he  l asL

known address of  the ( representa. t ive of  the)  Pet i t ioner .

Sworn to

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (qEA&IRSD} MAIL

1 a y

be fore

o f

me th is

October

AD-1 .30  (L /74 )

I

,  Ln4 .



ffi
STATE TAX COMMISSION

M A R I O  A ,  P R O C A C C I N O ,  P R E s I D E N T

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TAXATION AND FINANCE

BUILDTNG 9,  ROOM 214.A
STATE CAMPUS

ALBANY,  N .Y .12227

A R E A  C O D E  5 I 8

Dftfdr Albany, New York

october Xf, 19t{

S T A T E  T A X  C O M M T S S T O N

x e r n r H c ' u x t t

E D W A R O  R O O K

S E C R E T A R Y  T O
c o M M r s s r o N

A O D R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 ' 2 6 5 5

M R ,  L E I S N E R  4 5 7 ' 2 6 5 7

MR.  COBURN 457-2496

et.lrrs lhnufrotudaf, Unrny
Cutorlrnd
frr torh 13610

Omtl;nl

Please take notice of the Drtmcffiril
of the State Tax Commission enclosed herewith.

Please take fur ther  not ice that  pursuant  to
section(s) l l l3 f l l | !  of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced. within { lhnthf
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
Ttrese wil l  be referred to the proper pirty for
rep l y .

Enc .

ec :  Pe t i t i one r , s
Law Bureau

HEARING OFFTCER

Representa t ive

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

CLIMAX MANUFACTURING COMPANY

for a Revision of a Determination or
for Refund of Sales and Use Taxes
under  Ar t ic les 28 and 29 of  the Tax
Law for the Periods June l,  1958
through August  31,  1970.

DETERMINATION

Applicant, Climax lulanufacturing Company, applied for a revision

of a determination or for refund of sales and use taxes under

Ar t ic les 28 and 29 of  the Tax Law for  the per iods June l ,  1968

through August  31,  L97O

A formal  hear ing was held at  the of f ices of  the State Tax

Commiss ion,  State Of f ice Bui ld ing,  Syracuse,  New York,  oD June 28,

L972,  before L.  Rober t  Le isner ,  Hear ing Of f icer .  TLre taxpayer

was represented by 'Joseph H. Murphy, Esq. and the Sales Tax Bureau

was represented by Saul  Heckelman,  Esq. ,  (A lexander  Weiss,  Esq. ,

o f  counse l ) .

ISSUE

Is applicant, Climax Manufacturing Company, exempt from New

York State and local sales and compensating use taxes on the

purchase of  par ts  wi th  a usefu l  l i fe  of  more than one year  insta l led

in making repairs to a dam used in the operation of a paper plant

and to two boil .ers located in said plant under the provisions of
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subdiv is ion (a)  (12)  of  sect ion I I I5  of  the Tax Law of  the State

of New York?

FINDINGS OF FACT

1. The taxpayer, Climax Manufacturing Company, t imely f i led

New York State sales and use tax returns for the periods June 1,

1968 through August  31,  1970.

2.  A Not ice of  Determinat ion of  sa les and use taxes (and

penal t ies)  for  the per iods June L,  1968 through August  3 I ,  L97O,

was issued on Ju ly  1,  L97L,  against  the taxpayer  under  Not ice

No .90745760 .

3. Ttre taxpayer apptied for a revision of the determination

of  the def ic ienc ies in  sa les tax.

4. Climax Manufacturing Company is a corporation organized

and exist ing under the laws of the State of New York. I t  has a

division in Castorland, New York, known as the Carthage Paper

Makers Division. Climax Manufacturing Company makes folding paper

boxes. It  ut i l izes boxboard, a type of f lexible paperboard which

Iends i tse l f  to  creasing.  Tt r is  const i tu tes the output  o f  i ts

Carthage Paper Makers Division.

5. Carthage Paper Makers, Inc. was a plant of about one

hundred thousand square feet. I t  was made up of a paper machine

building in which its manufacturing operation was conducted, a

shipping building of about two thousand square feet, with an

off ice connected to the paper machine building by a common wall

and doors which are general ly left open and sj-x small off ices

total ing one thousand square feet occupied by supervisory personnel
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located on the second f loor of the paper machine building,

adjacent to the shipping building.

6.  Faci l i t ies for  prov id ing heat  for  the persons employed

by the applicant were not needed. TLre paper machine building

was more than adequately warmed by the waste heat from the paper

manufacturing operation. Tkre temperature result ing from the

same waste heat was adequate to provide warmth for the employees

in the shipping building. Since the off ices for supervisory

personnel were adjacent to the paper machine building, the heat

from the latter was adequate to maintain the necessary warmth

in these rooms.

7. There were space heaters provided in the shipping building

whictr were serviced from tte boilers in the paper machine building.

In cold weather these space heaters provided some warmth for the

people working in the shipping area, but mainly the heaters warmed

and tempered and dried the air coming in from the out-of-doors

so that when it ,  f lowed into the paper machine area, i t  could absorb

water vapor from the paper drying operation.

8.  Tt re ent i re  e lect r ica l  output  o f  the appl icant 's  operat ion

was sold to Niagara Mohawk. The electr ical power generated by

ttre applicant was integrated into Niagara Mohawk's system and

ttre applicant's power needs were met by purchasing pohter from

Niagara Mohawk. Niagara Mohawk collected no tax on the power

which appl icant  used in  i ts  product ion operat ion,  because i t  was

exempt under section 1115 of the Tax Law. However, i t  did col lect
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a tax from the applicant on the sale of that port ion of electr icity

which it  used in i ts nonmanufacturing operations in accordance

with the procedure outlined in New York State Tax Department

pub l i ca t i on ,  S .T .  214  (Book le t  No .  4 ,  page  f3 )  -

g. TLre paper-making process, conducted in the machine building,

involved the reuse of various types of waste paper and boxes

collected in the area of Metropoli tan New York City. fhis material

was shipped to Carthage Paper Makers, Inc. soaked in water and

softened to the point where the individual f ibers were separated,

making what is known as a "slurry", a mash or a very thick l iquid.

At various stages of the manufacturing process, the slurry

v,ras conveyed by water to the paper forming machines, where it '

was f i l tered through wire mestr screens on rotating cyl inders.

TLre water h,as removed, the f ibers being retained to form a mat

or a large sheet of paper, which progressed as a continuous web

from the forming area into the pressing or water removal area,

thence into the drying area and, f inal ly, to an area where the

finished board was wound into rol ls or cut into sheets for ship-

ment .

10.  Water  and wate1?ower are key factors in  the appl icant 's

operations. In addit ion to being used in conveying the slurry

through ttre processing chain, i t  was the source of electr icity

through hydroelectr ic turbines. It  was also the source of steam

used in the electr ical generating and manufacturing operations.

F inal ly ,  i t  prov ided the pr imary source of  f i re  protet ion.
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11.  Tt re source of  the water  for  appl icant '  s  p lant  was the

Black River. A dam had been constructed in the Black River by

New York State in the mid-nineteenth century to provide a navigable

waterway from Carthage, New York, to Boonville, New Yorh to connect

with a canal which ran from the Barge Canal to Boonvil le. Abundant

water is a necessity in the manufacture of paper and several

companies buil t  plants along the banks of the r iver to avail  them-

selves of  th is  supply .

Around the turn of the centullrr the State abandoned the dam,

i t  hav ing served i ts  purpose as far  as navigat ion was concerned.

However, because the dam was essential to their operations, the

paper companies agreed among themselves to maintain i t .  qy 1957,

al l  the companies except applicant had alrandoned their activit ies

in the area. Since then, the dam has been the property of applicant

and mainta ined so le ly  by i t .

Ihe dam itself vtas a concrete structure or wall  about four

feet  h igh f rom base to  crest ,  cross ing the major  por t ion of  the

Black River. Water of the Black River was impounded behind the

dam in order to create a reservoir. Ttr is insured the availabi l i ty

of a continuous supply at al l  t imes because, while there was an

excess f low of water during some periods of the year, during

many months there would not be a suff icient depth of water in

the Brack River to provide the services needed for paper making

without the dam.

L2 .  App l i can t  d rew 1 .5

the river each day. Wtri le

to  I . 75  m i l l i on  ga l l ons  o f  wa te r  f rom

its plant operations required many
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times more water than that, most of which was supplied by

recirculation within the plant, the amount drawn from the dam

was necessary to replace unavoidable losses from manufacturing

and recycl ing. Furttrermore, the dam impounded a supply of water

for f ire f ight, ing and the f low of water result ing from the level

created by the dam was used by a wheel turbine to generate

elect r ica l  power.

Water f lowed over the dam into a f lume, about thirteen feet

deep. A centri fugal pump drew it from the f lume and conveyed

it, by pipe into the manufacturing area, where it  was fed to the

boilers. TLre f lume also provided the storage capacity for the

elaborate system of f ire protection regarded by the undenruriters

as the primary source.

F inal ly ,  the f lume was a source of  hydroelect r ic  power.  A

water wheel turbine was submerged in the f lume with a vert ical

shaft reaching above water into a generator house constructed

over ttre f lume. Ttre shaft was connected to an electr ic aenerator.

Ttre water 1eve1 on the inlet side of the turbine was about

seventeen feet, higher than the water on the out,Iet side of the

turbine. l lLris volume of water fal l ing seventeen feet provided

mechanical energy to operate the generator and produce electr ical

power.

13.  Tt rere were two large boi lers  in  appl icant 's  p lant  which

generated f i f ty-f ive thousand pounds of steam an hour at a

pressure of three hundred pounds per square inch. TLre boilers

were about twenty-f ive feet wide, forty feet long and forty feet

h igh.  The in ter ior  o f  each boi ler  was in ter laced wi th  tubes or
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pipes.  Grates were located at  the base of  each boi ler  and

automatical ly supplied with coal. Ttr is provided the heat which

caused the water in the pipes within ttre boilers to turn to

steam.

Ttre steam generated by the two boilers was carried by piping

systems through two separate turbines. In one turbine the steam

rotated a shaft connected to an electr ical power generator,

which was another source of electr icity. The other turbine

provided mechanical power to drive the paper forming and drying

machinery.

When the steam had passed through the turbines and provided

the electr icity and mechanical power, i t  was used in the drying

section of the plant to remove ttre moisture from the paper. I t

a lso heated dremicals  which were used in  the manufactur ing process.

F inal ly ,  i t  heated water  which was used as an af f luent  to  convey

tJle paper fibers through the paper machine.

L4. Most of the water used in the plant resulted from the

condensation of steam employed in the manufacturing process.

Accordingly, when the steam had served the purposes described

above, i t  had to be converted to water by condensation. To

accomplish this, the steam passed through condensers, receivers,

preheaters and back to the boilers. During the winter or the

cold season, drl inf initesimal amount of the steam--less than

one percent--was condensed by passing tJ:rough radiators, one

Iocated in  each of  the s ix  of f ices deser ibed above.
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15. During the sales tax periods in question--those ending

August  31,  1968,  November 30,  L969 and August  31,  L97O'  appl icant

made major repairs to the dam and to the two boilers. Repairs

to the dam consisted of concrete, reinforcing rods and similar

parts, replacement of which was necessitated by the erosion of

the dam by high water, ice, etc. Repairs to the boilers involved

the instal lat ion of new piping within the boiler proper and of

new coal  grates.  AI I  i tems insta l led had a usefu l  l i fe  or  more

than one year .  Tt rey were not  too ls  or  suppl ies-

OPINlON

f tre boilers and the parts for their repair were machinery

and equipment for use and consumption directly and exclusively

in the production of tangible personal property and electr icity

for sale. We view the condensing for return to the water receivers

and preheaters and ult imately to the steam boilers as an integral

par t  o f  the manufactur ing process.  Sect ion 1115 (a)  (12)  of  the

Tax Law.

Ttre dam and the materials used in i ts repair were not machinery

or equipment. I tre materials purchased and instal lat ion performed

are taxable as "mainta in ing,  serv ic ing or  repai r ing"  of  " rea l

property and land" as such terms are defined in the Real Property

Tax Law.  Sect ion 1105 (c)  ( : )  and (5)  o f  the Tax Law;  sect ion 566

of the ReaI Property Tax Law.

CONCLUSIONS OF LA!iI

A. Tkre purchases of materials and parts t^ri th a useful l i fe

of  more than one year  for  the boi lers  were not  subject  to  sa les

and  use  taxes -  Sec t i on  l I 15 (a )  (12 )  o f  t he  Tax  Law '
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B. TLre purchases of the materials and parts for the dam

were subject to sales and use taxes. TLre dam was not machinery

and equipment. Section 566, Real Property Tax law.

C. Ttre taxpayer acted in good faith throughout this matter.

A l l  penal t ies are cancel led.

D. TLre deficiencies in sales and use taxes shall  be recomputed

in accord with this determination.

E. Pursuant to the Tax Law, interest shall  be added to t l te

total amount due unti l  paid.

DATED: Albany, New York

October  16,  L974

TAX COMMISSION

COMMISSIONER


