
STATE OF NEW YORK
STATE TAX COM},IISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

MAX COHEN1

For  a  Redeterminat ion  o f  a  Def ic iency
a Refund of Sa1es & Use
Taxes under  Ar t i c le  (s )  28  & 29  o f
Tax Law for the Yl//(il Period. Nov. 3G, L969

throuqh June 30, 1970.

State of New York
County of Albany

Marttra Funaro ,  being dul-y sworn, deposes and says that

she is an empl-oyee of the Department of Taxat ion and Financer over 18 years of

age, and that,  on the 2oth day of August ,  Ig 74, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Max Cohen

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol l -ows: I \4r.  Max Cohen
136-70 Roosevelt  Avenue
Flushing, Neb, York

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive ca.re a.nd cusLody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (represenEative

of) pet i t ioner herein a,nd tha.t  the address set forth on said r^tra.pper is the last

knor^m address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

or

the

AD-1 .30  (L /74 )



In the l ' lat ter of  the Pet l t ion

o f

IVIAX COIIEN

For  a  Redeterminat ion  o f  a  Def ic iency
a Refund of Sales & Use
Taxes under  Ar r i c le  (s )  28  & 29  o f
Tax Law for the W4n/{ Ped- od Nov.

throuqh June 30, I97O.

STATE OF NEW YORK
STATE TAX COMI"IISSION

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

or

the
30i L969

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Financer over 18 years of

age, and that on the 2Oth day of August ,  Lg74, she served the within

Notice of Decision (or Determinat ion) by (cert i f  ied) maiL upon Hlrman Heman, Esq.

(representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true eopy thereof in a securely sealed postpaid

wrapper addressed as fol l -ows: Hyman I trerman, Esq.
261 Broa,ilway
New York, New York 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (represenEative

of) pet i t ioner herein and Eha.t  the address set forth on said r^Trapper is the last

knor^rn address of the (representat ive of the) pet i t ioner.

Sworn to be fo re me this

Arrgust2Ot*r o f

AD-1 .30  (L174 )

,  L974



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TAXATION AND FINANCE

BUtLDtNG 9,  ROOM 21+A
STATE CAMPUS

ALBANY, N.Y,  122n

A R E A  C O O E  5 I 8

htrdr Albany, New york

trynr.t 30. I9?*

S T A T E  T A X  C O M M I S S I O N

H E A R T N G ' u i l t r

E O I V A R O  R O O K

S E C R E T A R Y  T O
c o M M r S S r o N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R T G H T  4 5 7 - 2 6 5 5

M R .  L E T S N E R  4 5 7 - 2 6 5 7

M R .  C O B U R N  4 5 7 - 2 A 9 6

F. n:t Strrn
It6*?O bonurlt lrmur
lluSlng, lu brlr

hr E. ffimr

please take notice of the OE[ilillnrcf
of  the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lease take
Sec t ion  ( s  )

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

Very truly yours,

1 l  l f / /  f  , 1  7 -
/b[L^-l/ W'n4.t

, / /

Ilgrl O. frtgbt
HEARING OFFICER

R e p r e s e n t a t i v e

fur ther  not ice
llt8 r rt{3

that pursuant to
of the Tax Law,s s e u r v r r  \ - r ,  O T ,  E n e  l a x  L a W ,  a n y

proceeding in court to review a-n adverse deci-
sion must be commenced within { lbntbf
f rom the date of  th is  not ice.

{nV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  eoncern ing any other  mat ter  re la t ive
hereto may be addressed to the undersicrned.
These wil- l  be referred to the proper pirty for
rer : ly .

AD-1 .12  (8 /73 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

Mru( COHEN

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Period November 30, L969 through
June  30 ,  I 97O.

DETERMINATION

Appl icant ,  Max Cohen,  has f i led an appl icat ion for  rev is ion

of a determination or for refund of sales and use taxes under

Articles 28 and 29 of the Tax Law for the periods November 30,

1969 through June 30, L97O.

A hear ing was duly  held on December 11,  1973,  dt  the of f ices

of the State Tax Commission, BO Centre Street, New York, New York,

before Nigel  G.  Wr ight ,  Hear ing Of f icer '  The appl icant  was

represented by Hlzman Herman, Esq. The Sales Tax Bureau was

represented by Saul Heckelman, Esq., appearing by James A. Scott,

Esq. The record of said hearing has been duly examined and

cons idered.

ISSUE

The issue in this case is whether

equipment to applicant, Max Cohen, was

sect ion 1141 (c)  o f  the Tax Laur ,

FIIIDINGS OF FACT

the sale of f ixtures and

a bulk transfer under

1 .  On  Ju l y  L ,1970 ,  t he  se l l e r ,  S lax  &  Tops ,  I nc . ,  f i l ed  a

not i f icat ion of  sa1e,  t ransfer  or  ass ignment  in  bu lk  wi th  the Sales



2 -

Tax Bureau naming applicant, Max Cohen, as the purchaser of certain

fixtures and equipment located at 136-66 Roosevelt Avenue, Flushing,

New York

2.  A Not ice of  Determinat ion of  sa les and use taxes (and

penal t ies)  due f rom Slax & Tops,  Inc,  for  the per iod November 30,

1969 through June 29,  1970,  was issued on Novembet  20,  L97o'

aga ins t  app l i can t ,  Max  Cohen ,  under  F i l e  No .  90 ,765 ,213 .

3.  On June 29,  L97O, appl icant ,  Max Cohen had entered in to

an agreement whereby he was to purchase certain f ixtures and

equipment from Slax & Topsr Inc.

4.  Appl icant ,  Max Cohen,  remi t ted $228.OO, represent ing the

sales tax due on the aforesaid t ransact ion,  to  the t ransferor ,

S lax & Tops,  Inc. ,  who in  turn remi t ted same to the Sales Tax

Bureau.

5.  fhe aforesaid sa le involved the t ransfer  o f  show cases,

hangers,  cabinets ,  I ight ing f ix tures and a cash regis ter  in  connec-

t ion with the buying up of a lease under which the transferor,

S lax & Tops,  Inc.  operated.  At  the t ime of  sa id t ransfer ,  SIax &

Tops,  Inc.  was not  operat ing i ts  bus iness at  136-68 Roosevel t  Avenue,

Flushing, New York. Applicant, Max Cohen, operated a similar

business next  door  at  136-70 Roosevel t  Avenue,  F lushing,  New York.

CONCLUSIONS OF LAW

A. That the sale of f ixtures and equipment to applicant,

Max Cohen,  was a sa le t ransfer  or  ass ignment  in  bu lk  of  a  par t  o f

bus iness assets,  o therwise Lhan in  the ord inary course of  bus iness

under  sect ion 1141 (c)  o f  the Tax Law.
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B.  ThaL the appl icat ion of

Not ice of  Determinat ion of  sa les

November 20,  L97O is  susta ined.

DATED: Albany, New York

August  20,  1974

Max Cohen is herebY denied and the

and use taxes due issued on

STATE TAX COMMISSION

COMMISSIONER


