
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f
LEON HOLTZER :

d/b/a EASTERN GENERAL VSTDING COMPASTY

For  a .  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use :
Taxes  under  Ar t i c le (s )  28  and 29of  the
Tax Law for the Xxes$)Period August 1, 1965

throuqh ilanuary 6, L966.

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY -(€ERr+f-rED) MArL

State of New York
County of Albany

Janet Mack ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on the 31st day of i lu lY ,  L974,  she served the  w i th in

Notice of Decision (or Determination) by (cert i f ied) mail upon Leon Holtzer'

d/b/a Eastern General (Eryrrdxxrcglr*Iic$of) the petitioner in the within

Vending Company
proceedi ig,  bi  en6losing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows: Leon l lo l tzer
d/b/a Eastern General Vending Company

86-7O Francis Lewis Boulevard

and by deposlins same 
"n"ro".g\f;eFtrYilAffFr.JEEofyv*4h""""$#?Jpper 

in a

(post of f ice or off ic ial-  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the ereoe9*gla${xc

>Otr) pet i t ioner herein a.nd that the address set forth on said wra.PPer is the last

known address of the (xeposxl$oOfurmofi*h$ petitioner.

Sworn to before me th is

31st day of 'July i  .  '  L9 74
\  |  / '  t , , { - . -
\ . - L ; , ( .  l L , '  , 1  ' ' ' , ( ( L i '

ffi
/!
I

AD-1 .30  ( t / 74 )



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
LEON HOLTZER

d/b/a
EASTERN GEIITERAL \ZESTDING COMPAI\TY

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales & Use
Taxes under  Ar t i c le  (s )  2g  and 29  o f  the
Tax Law f or the Voxtx{s$ Period August l,

through January

State of New York
County of Albany

Janet Mack ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financer over 18 years of

age, and that on the 23rd day of July ,  L974,  she served Lhe w i th in

Notice of Decision (or Det,erminat ion) by (cert i f  ied) mai l  upon Leon I trol tzer ,  d/b/a

Eastern General Vending 8f#9e%*8fci{rs<*fJ rhe peritioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpald

\4rrapper addressed as fol l -ows: Leon l t rol tzer
d/b/a Eastern General Vending Company
4l Lincoln Avenue
Ros1yn Heights, New York

and by deposit ing same encLosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c iaL  depos l to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Post Off ice Department rdi thin the State of New York.

That deponent further says that the said addressee is the (repoexeuoax*re

$]f)  pet i t ioner herein and that the address set forth on said wraPper is the last

known address of the @1xtxeua:6x*ooco*<Se} petitioner.

Sworn to before me this

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

L965
6 ,  1966 .

AD-1 .30  ( t / 74 )



STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la . t ter  of  the Pet i t ion

O I

LEON HOLTZER
EASTERN GSTERAL VENTDING COMPAI{TY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Sales & Use
Taxes under  Ar t ic le  (s)  28 and 29 of  the
Tax Law for the Xltri$)Period August l:, L965

throuqh Januarlz 6, L966.

State of New York
County of Albany

Janet l4ack being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on the 23rd"day of JuIy ,  19 74, she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon So l  Kap lan ,  P .A.

(representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:  So l  Kap lan ,4 ,P .A.
I Great Neck Road
Great Neck, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (represenEative

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the  las t

knovrn address of the (representatLve of the) pet i t ioner.

Sworn to before me this

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

of July

AD-1 .30  (L /74 )



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUILDtNG 9,  ROOM 214-A
STATE CAMPUS

ALBANY,  N ,Y ,12227

A R E A  C O D E  5 I 8

gilltDr Albany, New York

firly 8tr ISta

. STATE
DEPARTMENT OF

OF NEW YORK

TA)(ATION AND riNrNce
S T A T E  T A X  C O M M I S S T O N

.  
H E A R I N G  U N I T

E D I Y A  R D  R O O K

S E C R E T A R Y  T O
c o M M r s s r o N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 ' 2 6 5 5

M R .  L E I S N E R  4 5 7 ' 2 6 5 7

M R .  C O B U R N  4 5 7 - 2 A 9 6

Iffi &ltrrr
{l}'h hdrtn (hnrrrl ghdfg oryrsy
*1 &lloln lrsur
lo:lla lrff,lhtr' Itn bEli

Errr lr. &ltlrrt
Please take notice of the f,!ffiil*fit0fi
of the State Tax Commission enclosed herewith.

P1ease take fur ther  not ice that  pursuant  to
section(s)l l l8 rndl l t t t  of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { mtbt
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
These wil- l  be referred. to the proper pirty for
rep l y .

Very truly yours,

wl4/4r
llgrf e. trfTtt

Enc.  HEARTNG oFFrcER

ec :  Pet i t ioner '  s  Representat ive
Law Bureau

AD- 1.  12 (8 /7  3)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application :

o f :

LEON HOLTZER :
d/b/a

EASTERN GENERAL \ZSIDING COMPAATY : DETERMINATION

for a Redetermination or for Refund of :
Sales and Use Taxes under Art ic les 28 :
and 29 of the Tax Law for the Period :
August I ,  1965 through January 6, L966. :

Leon Holtzer, d/b/a Eastern General Vending company, filed

an application for a redetermination of a determination issued, on

'January 20, L967, of sales and use taxes in the amounts total ing

$5 ,587 .18  p lus  $819 .08  i n  pena l t y  and  i n te res t  f o r  a  to ta l  o f

$6 ,406 .26 .

A hearing was duly he1d. on September 1.4, 1972, dt the off ices

of the State Tax Commission, B0 Centre Street, New York City, before

Nigel G. Wright, Hearing Off icer. [Lre applicant was represented by

So1 Kaplan, P.A. Ttre Sales Tax Bureau was represented by Saul Heckelman,

Esq. ,  appear ing by Solomon Sies,  Esq.

ISSUES

Ttre issues in  th is  case are (a)  whether  appl icant 's  sa les

through vending machines qualify for the exemption provided in

sect ion 1115 (a)  (13)  of  the Tax Lawr dnd (b)  whether  a t ransfer

of  appl icant 's  ent i re  bus iness to  another  par ty  was taxable as

a retai l  sale or whether i t  was not taxable, ds applicant argues,

as a mere " repossession"  by the prev ious owner.
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FINDINGS OF FACT

1" This  case ar ises out  o f  a  vending machine business operated

pr imar i ly  on Long Is land.  Pr ior  to  1962,  i t  was operated e i ther

directly or indirectly by Casper J. Van Bree of Huntington, Long

Is land.  Dur ing 1962,  Lh is  bus iness was so ld to  Leon Hol tzer ,

the applicant herein, who continued the business under the name

of Eastern General Vending Company. In January L966, this business

was transferred back to Mr. Van Bree who was acting as a nominee

for a new corporation, the New Vending Corporation.

2. The transfer of the business in January 7966, the transfer

here in question was accomplished by a bi l l  of sale between Leon

Holtzer and Casper J. Van Bree. This purported to transfer

" the vending machine business"  inc lud ing vending machines,  inventot l t

goodwil l ,  and the trade name. The transferee assumed the obligations

of the business including the chattel mortgage of Casper J. Van Bree

dated December 28, 1-962, and unsecured loans by others in amounts

exceeding $8,000.00.  The t ransferee a lso gave notes amount ing to

$20 ,00O.00  and  cash  amoun t ing  to  $12 ,000 .00  The  t rans fe ro r  i s  bound

to a covenant not to compeLe.

3.  The business operated 183 vending machines in  ,January 1966,

as shown by the b i l l  o f  sa le.  Cigaret te  machines to ta led 57,  candy

and cake machines to ta led 74,  soda machines to ta led 29,  and cof fee

machines to ta led 23,  In  addi t ion,  i t  had 70 other  machines s tored

a t  i t s  p lace  o f  bus iness .

4.  Appl icant 's  income on h is

h is  receipts  came f rom the sa le of

for more than ten cents a pack.

ledgers show that more than half  of

c igare t tes  wh ich ,  o f  course ,  se I I
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5.  Of  the to ta l  def ic iency,  the amount  $4,080.33 p lus penal ty

and in terest  is  assessed by reason of  the bulk  sa le of  the business

in January 1966.  TLre sum of  $1,506.85 p lus penal ty  and in terest  is

attr ibutable to sales of property in the ordinary eourse of business.

Credit has been given for amounts paid with f i led returns. Penalty

and interest is charged at the rate of 5% for the f irst month of

delinquency plus I% a month as thereafter described in section

1145 (a)  o f  the Tax Law.

CONCLUSIONS OF LAW

AIl of the evidenee adduced in this ease indicates that the

applicant was not "primari ly enqaged" in making sales of i tems at

ten cents or less through his coin-operated vending machines.

App l i can t  i s ,  t he re fo re ,  sub jec t  t o  t ax  (Tax  Law sec t i on  1115(a )  (13 ) ) .

DETERMINATTON

TlT e determination of tax due under review is found to be

correct  and is  due.

DATED: Albany, New York

July 23, 1974

STATE TA)( COMMISSION

/ / / r y u + - t t u f  t .

COMMISSIONER

SSIONER

hut-. \6*^^-
COMMISSTONER
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STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

BUILDtNG 9 ,  ROOM 21+A
STATE CAMPUS

ALBANY, N.Y. 12227

A R E A  C O D E  5 I 8

DATED3 Albany, New York
July 23, L974 Remailed:

S T A T E  T A X  C O M M I S S I O N

H E A R I N G  U I { I T

E O I V A R D  R O O K

S E C R E T A R Y  T O
c o M M t S s t o N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 - 2 6 5 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

MR.  COBURN 457-2496

July  31,  L974

Leon Holtzer
d/b/a Eastern General Vending Company
4L Lincoln Avenue
Ros1yn Heights, New York

Dear Mr. Holtzer:

Please take notice of the DETERMINATION
of the State Tax Commission enclosed herewith.

P1ease take further notice that pursuant to
sect ion(s)  t tgg and 1243 of  tha Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within 4 months
f rom the date of  th is  not ice.

{nV inquir ies concerning the eomputation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
ftrese wi1l be referred to the proper pirty for
rep l y .

Verlf  truly yours,

7/l^/Jf/,,ry,,f
Nigel G. Wright

ENC.  HEARING OFFICER

cc :  Pet i t ioner '  s  Representat ive
Law Bureau

AD-1 .12  (8 / tS )
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