
STATE OF NEW YORK

STATE TAX COMMISSION

In the l {at ter of  the Pet l t lon

o f

ERNEST NORRIS

for Redeterminat lon of a Def lc lency or for
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  Law fo r  the  Years  1982 and 1983.

DECISION

Petl t ioner,  Ernest Norr ls,  491 Indian t larbor Road, Vero Beach, Flor lda

32960, f i led a pet i t lon for redeternnlnat lon of a def lc lency or for refund of

personal lncone tax under Art ic le 22 of the Tax Law for the years 1982 and 1983

(Fi le r \o.  64905) .

A hearing was held before Al len Caplowaith, Hearing Off icer,  at  the

off ices of the State Tax Conmisslon, Two World Trade Center,  New York'  New

Y o r k ,  o n  D e c e m b e r  1 1 ,  1 9 8 6  a t  9 : 1 5  A . M . ,  w l t h  a l l  b r l e f s  t o  b e  s u b m l t t e d  b y

December  22 ,  1986.  Pet i t ioner  appeared by  Samuel  i I .  Sansone '  Esg.  and

Char les  V .  C 'Ne i l l ,  Esq .  The Aud l t  D lv ls lon  appeared by  John P.  Dugan '  Esq.

( l l e r b e r t  K a m r a s s ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

rdhether ret i rement benef i t

years  1982 and 1983 cons t l tu ted

payments received by

an annuity as def ined

FINDINGS OF FACT

petLt loner during the

In  20  NYCRR I3L .4 .

1. Ernest Norr ls (hereinaft ,er ' rpet l t loner")  f i led a New York State

Nonresldent Income Tax Return for the year 1982 whereon he excluded from New

York  Sta te  lncone the  sum o f  $160,000.00  rece lved f rom h is  fo rner  New York

employer ,  Bat ten ,  Bar ton ,  Durs t ine  & Csborn ,  Inc .  ( t tBBDO' r )  on  the  bas ls  tha t
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said sum const i tuted a nont,axable annulty.  The return as

overpayment  o f  $12,610.00  to  be  re funded to  pe t l t ioner .

2. 0n November 3, 19B3, the Audlt  Divis ion lssued a

Tax Adjustment to pet l t ioner wherein i t  was lndicated that

to a refund for 1982.

flled showed an

Statement of Income

he was not entt t led

3 .  0n  June 1 ,  1984,  pe t i t ioner  f l led  a  C la l ra  fo r  Cred i t  o r  Refund o f

Personal Income Tax for the year 1982. The amount of refund claLmed thereon

was $12,537.00 .  Pet l t ioner 's  bas is  fo r  sa ld  c la lm was tha t  " [ t ]he  paynent  o f

$160,000 is excludable frorn the Taxpayerts New York State lncome as an annulty

u n d e r  R e g u l a t L o n s  S e c t i o n  1 3 1 . 4 ( d ) . . . . "

4 .  0n  October  15 ,  1984,  pe t i t ioner  f i led  a  New York  S ta te  Nonres ident

Income Tax Return for the year 1983 whereon, as ln 1982, he excluded from New

York State income the sum of $160,000.00 received from his former employer.

5. On May 6, 1985, the Audit  Divis l .on issued a Stacement of Audit  Changes

to  pe t i t ioner  where in  the  re t i rement  benef i t  payments  o f  $160r000.00  fo r  each

of the years 1982 and 1983 were held to be ful ly taxable for New York State

purposes. Accordingly,  a Not ice of Def ic lency was issued against pet i t , ioner on

August 8, 1985 assert ing addit ional personal income tax for 1982 and 1983 of

$ 2 0 ' 5 8 9 . 0 0 ,  p l u s  l n t e r e s t  o f  $ : , 0 8 2 . 6 1 ,  f o r  a  t o t a l  d u e  o f  $ 2 3 , 6 7 L . 6 I .

6 .  Pet i t loner ,  who was born  Ju ly  5 ,  L923,  a l leged tha t  even l f  i t  i s

determined that the aforesaid ret l rement benef i t  payments do not qual l fy as an

annulty,  the Audit  Dlvis lon fai led to exclude from his 1982 and 1983 New York

Sta te  lncome,  the  f i rs t  $20,000.00  o f  such paynents  fo r  each o f  sa id  years

pursuant to sect ion 6L2(c) (3-a) of the Tax Law, rnade appl icable to nonresldents

by  sec t ion  632(a)  (2 )  o f  the  Tax  Law.
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7. Pet l t loner received the aforesaid payments in accordance wlth Art tc le

I I I  of  an agreenent with his enployer dated September 5, 1975. Such payments,

which were for a perlod of calendar years f ixed by a predetermtned schedule,

were determlned as fol lows:

-" in each of such years a sum equal to the lesse{ of ( l )  one
year ts  sa la ry  o r  ( f l )  the  Par t i c l -pad lon  ln  respec t  o f  the 'ne t  p ro f l t s
of the Company for the calendar year Lmmedlately precedlng the
s c h e d u l e d  d a t e  o f  p a y m e n t . . . . t t

8 .  The Aud i t  D iv l -s ionrs  pos i t ion  ls  tha t :

" [U]se in the aforesald agreement of the tero Inet prof i ts of
the Cornpanyt as an alternatlve determlnant makes the total amount to
be paid unpredlctable, nor is Lt  one of the standards enumerated ln
20 NYCRR 131.4(d) (111) .  There fore ,  the  pe t l t loner rs  re t l rement
payoents do not qualify as an annulty under sald Regulatlon. The
fact that the payments may actual ly turn out to be unLform over the
payout term ls i rrelevanc. ' l

9 .  Pet i t loner rs  p ro f l t  par t l -cLpatLon ls  .8  pereent .  Pet i tLoner  wou ld

rece ive  less  than $160,000.00  per  year  on ly  in  the  event  BBDOTs net  p ro f l t s

fa l l  be low $20,000,000.00 .  BBDO's  p ro f i t  base upon wh lch  annua l  severance

payments were made was as follows:

1 9 8 1  $ 2 7 , 6 5 5 , 8 9 7 . 0 6
t 9 8 2  $ 3 0 , 0 0 6 , 6 L 7 . r 2
1 9 8 3  $ 3 5 , 4 4 8  , 0 4 3 . 9 3
L 9 8 4  $ 4 3 , 4 4 2 , 1 9 0 . 5 8
1 9 8 5  $ 4 0 , 9 1 0  , 2 0 9 . 4 7

10. Pet l t loner argued that the l lkel lhood of a prof l t  base reduct ion to an

amount below $20,000,000.00 is so remote that l t  should not be considered.

I  t .  Pet i t loner argued that the potent ial  of  hls recelving reduced payments

does not disqual l fy hls payments from meetlng the requirements necessary for

same to be consldered annuity paynents under 20 NYCRR 131.4.

CONCLUSIONS OF LAW

A.  That  20  NYCRR 131.4(d) (2 )  p rov ldes  thar3
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" (2) Def ini t ion. To qual i fy as an gig'  a pension or other
ret i rernent benef i t  must meet the fol lowing requirements:

* * *

( i i i )  I t  nus t  be  payab le :

(a)  at  a rate which remains uni form dur ing such
l i f e  o r  pe r i od ;  o r

(b)  at  a rate which var ies only  wi th:

(1) the f l -uctuat ion in the market value
of the assets from which such benef i ts are payable;

(2) the f luctuat ion in a specif ied and general ly
recognlzed cost-of- l iv ing indexl or

(3) the commencement of soclal  securi ty benef i ts;
o r

(c) in such a manner that the total  of  the amounts
payable is determinable at the annuity start lng date
either direct ly from the terms of the contract or indirect ly
by the use of ei ther nortal i ty tables or compound interest
computat ions, or both, in conjunct ion with such terrns and
ln accordance wi-th sound actuarial  theory.t t

B. That pet i t ionerrs ret i rement benef l t  payrnents received in 1982 and

1983 do not qual i fy as an annuity since said benef i ts fal led to meet the

r e q u i r e m e n t s  s e t  f o r t h  i n  2 0  N Y C R R  1 3 1 . 4 ( d ) ( 2 ) ( i i i ) .  P e t i t i o n e r ' s  r e l i a n c e  o n

Pido t  v .  S ta te  Tax  Cornn iss ion  (1 f8  AD2d 915,  a f fd  NY2d [March  17 ,  1987] )

is ur isplaced in that in Pidot the taxpayer was a ret i red partner of a partnership

and rr [a] l though the agreement provided that al l -  payments to ret l red partners

would be reduced in any year in which the partnershiprs net income fai led to

exceed certain criteria, the unpaid amounts remained due and ortrigg-? to be pa.lg,

in subsequent years when the l imitat ion did not apply."  ( ! !  at  9L6; enphasis

suppl led.)  There is no such deferral  of  income in the instant case and, there-

fo re ,  the  ra te  i s  var iab le  and no t  w i th in  the  c r i te r ia  o f  2O NYCRR 131.4(d) (2 ) ( i i l ) .

C .  That  NYCRR 131.4(d) (1 )  p rov ides ,  in  per t inent  par t ,  tha t :



- ) -

ttwhere a penslon or other retlrement beneflt does not, constltute
an annuity,  l t -  ls compensat lon for personal servlces and, i f  the
lndlvldual recelvlng lt ls a nonresident, lt ls taxable for New York
State personal income tax purposes to the extent that the servlces
were perforned in New York State. ' l

D. That sect lon 612 of the Tax Law provldes, ln pert lnent part '  that:

"(a) General .  The New York adJusted gross lncome of a resldent
lndlvldual means his federal adjusted gross lncome as defined ln the
laws of the United States for the taxable yeat, with the nodlflcatlons
speclfLed ln thls sect lon.

* * *

(c) Modif icat lons reduclng federal  adJusted gross income.
There shal l  be subt,racted from federal  adjusted gross Lncome:

* * *

(3-a) PensLons and annultles received by an lndlvidual who has
attained the age of flfty-nine and one-half, not otherwlse excluded
pursuant to paragraph three of thls subsectlon, to the extent lncludlble
ln gross lncome for federal  lncome tax purposes, but not ln excess of
twenty thousand dollars, which are periodic paynents attrlbutable to
personal services performed by such lndlvidual prLor to hls retLrement
from employment, .  . .  . t t

E. That sect lon 612(c) (3-a) of the Tax Law ls made appl lcable to nonresi-

dents by sect lon 632(a) (2) of  the Tax Law.

F. That the modl-fLcat lon provLded ln sect lon 612(c) (3-a) of the Tax Law

is not appl lcable to pet l t ioner for the yeat 1982 because he dld not at taln the

age of flfty-nlne and one-half ln such year as required by sald sectlon.

G. That for taxable year 1983 pet l t l -oner Ls properly ent l t led to the

modlf lcat lon provided ln sect lon 6L2(c) (3-a) of the Tax Law. Accordingly,

$20,000.00 of hls 1983 ret i rement benef l t  payments are to be subtracted from

hls Federal  adjusted gross lncome in arr iv ing at his New York adJusted gross

income.
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H. That the pet l t ion of Ernest Norr is is granted to the extent provided

in Conclusion of Law "G", supra; that the Audit  Dlvis ion ls directed to modify

the  Not ice  o f  Def ic iency  issued August  8 ,  1985 accord ing ly ;  and tha t ,  except

as  so  gran ted ,  sa id  pe t i t ion  is  ln  a l l  o ther  respec ts  den ied .

DATED: Albany, New York STATE TAX COIMISSION

APR 2 3 1987
PRESIDENT

COMMISSIO



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Ernest Norr ls

for Redet.ermination of a Deftclency or Revislon
of a Determlnatlon or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law for the
Y e a r s  1 9 8 2  &  1 9 8 3 .

AFFIDAVIT OF MAILING

Stat,e of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she 1s an enployee of the State Tax Co 'nlsslon, that he/she is over IE years
of age, and that on the 23rd day of Apri l ,  1987, he/she served the l r l th ln
not lce of Decislon by cert i f ied mai l  upon Ernest Norr ls the pet l t loner ln the
wlthln proceedlnE, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Ernest Norr ls
491 Indlan Harbor Rd.
Vero Beach, FL 32960

and by deposltlng sane enclosed 1n a postpald properly addressed wrapper ln a
post office under the excluslve eare and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addressee 1s the Petltloner
hereln and that the address set forth on said wrapper ls the last known address
of the pet i t loner.

Sworn to before me thls
23rd, day of Aprl l ,  1987.

Authorl
pursuant to Tax Law sect ioa L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon
of

Ernest Norr ls

for Redeterminatlon of a Deflclency or Revlslon
of a Determlnation or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law for the
Years  1982 & 1983.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an ernployee of the State Tax Comrnisslon, that he/she Ls over 18 years
of age, and that on the 23rd day of Aprl l ,  L987, he served the wlthin not lce of
Declslon by cert l f led nal l  upon Samuel W. Sansone, the representat lve of the
petltioner ln the wlthln proceedlng, b)r encloslng a true copy thereof ln a
securely sealed postpaLd wrapper addressed as fol lows:

Samuel W. Sansone
OrNel l l ,  DeManno & Kel ly
15 Beekman St.
New York, NY 10038

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petltioner herein and that the address set forth on said wrapper ls the
last known address of the representat lve of the petLt loner.

Sworn to before ne thls
23rd  day  o f  Apr i l ,  1987.

Authorlzed to nister oaths
pursuant to Tax Law sect lort  L74
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Aprl l  23, 1987

Ernest Norris
491 Indlan llarbor Rd.
Vero Beach, FL 32960

Dear Mr. Norr is:

Please take not ice of the Declslon of the State Tax Commlsslon enclosed
herewith.

You have now exhausted your right of revlew at the adnlnlstratlve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng ln court  to revlew an
adverse decislon by the State Tax Co'nlssion may be inst l tuted only under
ArtLcle 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date of thls not l -ce.

Inqulrles concerning the computation of tax due or refund allowed ln accordance
wtth this declslon mav be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representat lve

Petl t loner I  s Representat lve :
Sanuel W. Sansone
O'Ne111, DeManno & Kel ly
15 Beeknan St.
New York, NY 10038


