
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Dragutin & Elena Nikolic

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York Stace Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Personal  Income Tax under Chapter  46,
Ti t le  T of  the Adnin is t rat ive Code of  the Ci tv
o f  New York  f o r  t he  Yea r  1978 .

and by deposi t ing same enclosed in a postpaid proper ly
post  of f ice under the exclus ive care and custody of  the
Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee
herein and that  the address set  for th on said wrapper is
o f  t he  pe t i t i one r .

Sworn to before me this
15 th  day  o f  Apr i l ,  1987.

AFFIDAVIT OF MA LING

State of New York

County of Albany

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says
he/she is  an enployee of  the State Tax Commission,  that  he/she is  ove
o f  age ,  and  tha t  on  the  15 th  day  o f  Ap r i l ,  1987 ,  he /she  se rved  the  w l
not ice of  Decis ion by cer t i f ied mai . l  upon Dragut in & Elena Nikol ic  th
pet i t ioner  in  the wi th in proceeding,  by enclos ing a t rue copy thereof
securely  sealed postpaid wrapper addressed as fo l lows:

Dragutin & Elena Nikolic
81 Hylan Blvd.
Sta ten  Is land,  NY 10305

hat
18 years
in

r
address

addressed wr r i n a
Un i ted  S ta tes ta l

i s  t he  pe t i t i
the last

) (L c

Authorlzed to admin s te r  oa t
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l_t ion
o r

Dragut in & Elena Nikol ic

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chaptet 46,
Ti t le T of the Adninistrat ive Code of the Citv
of New York for the Year 1978.

and by deposit ing same enclosed in a postpaid properly
post off ice under the exclusive care and custody of the
Service withln the State of New York.

AFFIDAVIT OF },IA ING

hat

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says
he/she is an employee of the State Tax Cornmisslon, that he/she is ove
of age, and that on the 15th day of Apri l ,  1987, he served the within
Decision by cert i f ied nai l  upon Louis F. Brush, the representat ive of
pet i t ioner in the within proceedi-ng, by enclosing a true copy thereof
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501

18 years
t i ce  o f

he
i n a

addressed wr r ] - n a
Uni ted  Sta tes tal

repres ntat lve
I^tf aP ls  the

That  deponent  fur ther  says that  the sald addressee is  the
of  the pet i t ioner  here in and that  the address set  for th on said
last  known address of  the representat ive of  the pet l t ioner .

Sworn to before me th is
15 th  day  o f  Ap r i l ,  1987 .

to adrninister oat
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M { I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Aprl l  15, 1987

Dragut ln & Elena Nikol lc
Bl Hylan B1vd.
Staten Island, NY 10305

Dear l {r .  & Mrs. Nikol lc:

Please take not ice of the Decision of the State Tax Commlsslon enclosed
herewlth.

You have now exhausted your right of review at the adnLnLstrative level
Pursuant to sect ion(s) 690 & L3I2 of.  the Tax Law, a proceeding i .n court
revtew an adverse decision by the State Tax Commlsslon may be lnstltut
under Ar t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be
the Supreme Court of the State of New York, Albany County, withln 4
the  da te  o f  th ls  no t lce .

Inqulries concernLng the conputatlon of tax due or refund allowed in
w' l th thls declslon may be addressed to:

NYS Dept.  Taxat lon and FLnance
Audit Evaluation Bureau
Assessment RevLew Unit
Building /f9, State Caupus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX CO},IMISSION

cc: Taxlng Bureaufs Representat lve

Pet i t ioner f  s  Representa t lve :
Louls F. Brush
101 Front  S t ree t
Mlneo la ,  NY 11501

t o
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hs fron
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STATE OF NEIII YORK

STATE TAX COMMISSION

In the Mat ter  of  the Pet i tLon

o f

DMGUTIN NIKOLIC and ELENA NIKOLIC

for RedetermLnatlon of a Def ic lency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
Ctty Personal Income Tax under Chapcer 46,
Ti t le T of the Administrat ive Code of the Cl-ry
of New York for the Year L978.

DECISION

Peti t l -oners, Dragut in Nikol lc and Elena Nikol lc,  81 l ly lan Boulevard'  Staten

Island, New York 10305, f l led a petLt lon for redeterminat ion of a def ic lency or

for refund of New York State personal incone tax under Art ic le 22 of the Tax Law

and New York Clty personal l-ncome tax under Chapter 46, TLtLe T of the Adnlnlstratlve

Code o f  the  C l ty  o f  New York  fo r  the  Year  1978 (F i le  Nos.  37759 and 38102) .

On October 23, 1985, pet i t ioners walved thelr  r tght to a hearing and

request,ed the State Tax Commlsslon to render a decision based on the ent lre

record contained ln thelr  f l le,  wlth al l  br lefs to be submitted by Oetober 8,

L986. After due conslderat lon, the Stace Tax Conmlsslon hereby renders the

fol lowlng decLslon.

ISSUES

I. Whether the not ices of def ic lency were lssued wLthout any basis and

for the sole purpose of extendlng the period of l ln l tat ion on assessment.

I I .  Whether pet l t ioner Dragut in Nlkol lc has substant iated that he was

engaged ln a trade or busLness during the year at issue.

I I I .  Whether pet i t loner Dragut,Ln NLkol ic has substant lated the character

and amount of buslness expenses clalmed as deductlons from gross income for the

year at tssue.
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FINDINGS OF FACT

1. Pet i t ioners, Dragut in Nlkol ic and Elena Nlkol lc,  t lnely f i led a New

York State and City lncome tax resident ret,urn for 1978 whereln they elected a

f i l - ing status of " .Yarr ied f l l ing separately on one Returnrr.  0n his port ion of

sa id  re tu rn ,  Mr .  N iko l l c  repor ted  bus iness  income o f  $13,742.00 ,  wh l le  on  her

port ion of the return ,) I rs.  Nikol ic reported wages and interest income total l ing

$8,052.00 .  The fo l low lng  tab le  de ta i l s  the  manner  in  wh lch  Mr .  N iko l i c  computed

his busLness ineome:

Income
Narrows Tanker
Amway Dlstr ibutors
Del ivery Charges
Emergency Service

Total  Income

Expenses
Purchases
Del ivery & Travel
Telephone
Samples
Postage
Mail lngs
Work  C lo thes :

Rain Wear
Arct ic Wear
Gloves
Safe ty  Shoes

Recru l t ing  Costs
Tools
Northwestern Raln Hats
Travel -  Del lvery of Amway Products

ordered & pa id  tn  19772
2 2 0 0  n i l e s  G  . I 7

Long Dlstance Telephone
Meals on Board z L6 weeks G 7 days =

1 1 2  d a y s  g  1 0 . 0 0  =  $ 1 , 1 2 0 . 0 0
Reim.bursed IL2  days  G $6.00  =  $672.00
Trave l  to  Boat  -  16  Roundt r ips  $15.00
Dues
Magazines & Newspapers
Account lng

$  t 4 ,8oo .  oo
-0-
-0-

3  , 83  I  . 00

$  539 .  00
841  . 00
180 .00
1  93 .00
51 .00
52 .00

120 .00
62 .00

245 .00
15B .00
I  98  . 00
233  .00

15 .00

374 .00
292 .00

448  .00
240.00
250 .00
198 .00
100 .00

$18 ,631 .00



2. Attached to pet i t ioners'  L978 return was a wage and tax statenent

lssued to Mr. Nikol ic by Narrows Tanker Corp. report lng "wages, t ips, other

compensat ion" of $18,630.54. The stat,eoent is stamped with an arrold point ing to

the  $18,630.54  f lgure  w i th  the  legend ' r lnc luded in  Schedu l -e  Cr r .

3.  0n Yarch 22, 1982, the Audit  Dlvis lon issued a Statement of Audlt

Changes to pet i t ioners for the year 1978 which contalned the fol lowing

explanat ion:

"We have reviewed your 1978 income tax return and have
disal lowed business expenses as shonm on Schedul-e C. The
expenses claimed are not necessary and ordlnary in the
product lon of lncome as an employee.

S ince  your  to ta l  househo ld  g ross  income is  over  $25 '000.00 ,
the household credit  1s not al lowed.t '

4.  The AudLt Divis ion recomputed pet i t ioners'  New York State and Clty

income tax l iabi l l tv for 1978 as fol lows:

I^Ilfe

Total  Expenses

Net Income

New York taxable income per return
Expenses disal lowed
New York taxable income corrected

-3-

Sta te
llusband Wlf e

$  4 ,889 .00

$ r3 ,742 .00

$7 ,402 .00
-0-

vffi
Cl ty

Ilusband Wif e

Husband
q g ,928 .oo

4 ,889  .00
$ 1 4 , 8 1 7 . 0 0

Tax on above
Tax per  or ig lnal  return

$843  . 53
427  . 46

$Tti6".0?

$Zsttz
2 6 6 . 6 2

$-i ? .50

$315 .69
L82.20

$Til''

$r22 .2s
t 2 2 . 2 5
-o-

5. Based on the aforementtoned Statement of Audlt  Changes, the Audit

DLv is ion ,  on  Apr i l  6 ,  1982, lssued no t ices  o f  de f ic iency  to  pe t i t ioners  fo r

1978 assert ing addit lonal New York State and City tax due as indicated above,

p lus  ln te res t .

6.  Pet i t ioners I  tax return was selected for examinat ion along with those

of approxinately 100 other individuals on the basis that the returns had been
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prepared by a part lcular accountant.  An invest igat ion had dlsclosed that said

accountant had consistent ly prepared returns on which an individual wlth wage

or salary income shor^m on wage and tax statements had reported said lncome as

business receipts on Federal  Schedule C. Department of Taxat ion and Finance

auditors were directed to revlew the returns and to disal low claimed bustness

expense deduct ions i f  the taxpayer appeared to be an enployee receLvlng wage or

salary income reported on wage and tax statements. Pet l t loner Dragut ln Nlkol ic I  s

clained Schedule C deduct lons were disal lowed on that basls.

7. Pet i t ioner Dragut in Nikol ic subnlt ted documentary evldence in the forn

of receipts,  cancel led checks and worksheets ln substantLat lon of a port ion of

the business expenses claimed on his Federal  Schedule C. However '  the evidence

submltted did not relate to a character izat ion of the expenses as buslness

rather than personal.

8 .  Pet i t ioner  contends :

(a) that the not ices of def ic iency were issued on an arbi trary and

capric lous basis just pr lor to the expirat lon of the perlod of l ln i tat ions on

assessment,  thus depriv ing pet i t ioner of the opportunity to present substant iat lon

for  the c la imed deduct ions;

(b )  t ha t  pe t i t i one rs  we re  one  o f  a

se lec ted  fo r  spec la l  sc ru t l ny  because  the i r

saue tax preparer ;  and

large group of taxpayers who were

returns had been prepared by the

and were not

and the Audlr

(c) that where pet l t ioners dld not have cancel led checks or other

receipts for certain expenses, the Departuent of Taxat lon and Finance should

al low pet l t ioners a reasonable est lnate of such expenses.

CONCLUSIONS OF LAW

A.  Tha t  t he  no t i ces

arbi t rary and capr ic ious.

of def ic iency were properly issued

The reEurn was patent ly erroneous
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Divis ion was just i f ied ln dlsal lowing the business expenses clalned by Dragucin

Nikol ic on hls Federal  Schedule C. The not ices of def ic iency were preceded by

a Statement of Audit  Changes and Mr. Nikol lc had an opportunity to f l le an

amended return claiming enployee business expenses as adJustments to lncome on

Federa l  Forn  2106,  o r  as  i temlzed n isce l laneous deduct ions ,  bu t  d ld  no t  do  so .

B. That the fact that pet i t ionerst return was selected for examinat ion

because of certain pract ices of theLr accountant is i r relevant.  Pet l t loners t

l labi l i ty depends solely on the facts adduced herein.

C. That pet i t ioners have fai led to sustain thelr  burden of proof (Tax Law

$ 689[e ] ;  Adn in ls t ra t i ve  Code S T46-189.0 [e ] )  to  show (1)  tha t  Dragut ln  N lko l l c

r^ras engaged in a trade or business other than as an enployee (Internal Revenue

Code $  62 [ l ] ) ;  ( i i )  tha t  the  expenses  in  ques t ion  were  t rade or  bus iness

deduct ions of an ernployee deduct lble pursuant t ,o Internal Revenue Code $ 62(2);

and ( l i l )  that the expenses Ln quest, ion were ordinary and necessary buslness

expenses  deduct lb le  under  In te rna l  Revenue Code $  L62(a) .

D. That the pet l t ion of Dragut ln Nlkol ic and Elena Nikol lc is denied and

the not lces of def ic lency dated Apri l  6,  L982 are sustained in ful l '  together

with such addit ional interest as may be

DATED: Albany, New York

APR 1 51987

lawfully due and owing.

STATE TAX COIAfISSION

PRESIDENT

COINTISSI


