
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t io ln
o f

Drew & Car in Net ter

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determinatlon or Refund of Persolnal Income
Tax under Ar t ic le(s)  22 of  the Tax Lalw
fo r  t he  Yea r  1981 .

AFFIDAVIT OF MAILING

that  the said addressee Ls the pet i t ioner
forthr on sald wrapper is the last known address

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Ta[r Connission, that he/she is over 18 years
of age, and that on the 15th day of Apri l ,  L987, he/she served the withln
not ice of Decislon by cert i f ied mai l  [ rpon Drew & Carin Netter the pet i t ioner in
the within proceeding, by encloslng a true copy thereof in a securely sealed
postpald hrrapper addressed as fol lows:

Drew & Carin Netter
160 Country Ridge Drive
Rye Brook, NY 10573

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care End custody of the Unlted States Postal
Service within the State of New York.

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
I5 th  day  o f  Ap r i l ,  1987 .

s te r  oa t
pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

:
o f

Drew & Carin Netter : AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency o[ Revlslon
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Lapr
fo r  the  Year  1981.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, bel ing duly sworn, deposes and says
he/she is an employee of the State TaFr Cornnission, that he/she is over
of age, and that on the l5th day of Apri l ,  1987, he served the within
Decision by cert i f ied rnai l -  upon Stuart  A. Sinel,  the representat ive of
pet i t ioner in the within proceedl-ng, by encloslng a true copy thereof
securely sealed postpaid wrapper addrgssed as fol lows:

Stuart  A. Sinel
Siurel & Kutz
10 Cut te r  Mi l1  Rd.
Great  Neck ,  NY 11021

that
18 years

not ice  o f
the

i n a

and by deposi t ing
pos t  o f f i ce  unde r
Serv ice wi th in the

That deponent
of  the pet i t ioner
last known address

Sworn to before me this
15 th  day  o f  Apr i l ,  1987.

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care End custody of the Unlted States Postal

State of New York.

fur ther  says that  Ehe said addressee is  the representat ive
herein and that  the address set  for th on said wraPPer ls  the

of  the representat f lve of  the pet i t ioner .

pursuant to Tax Law sect ion I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O  R K  T 2 2 2 7

Apr i l  [5 ,  L987

Drew & Carln Netter
160 Country Rldge Drlve
Rye Brook ,  NY 10573

Dear Mr.  & Mrs.  NeEter :

Pl-ease take not lce of the DecLsion of the State Tax Cornrnisslon enclosed
herewith.

You have now exhausted your rlght of rgview at the adolnlstrative level.
Pursuant to sect ion(s) 690 of the Tax l ,aw, a proceeding Ln court  to review an
adverse decision by the State Tax Conmf.sslon nay be lnst l tuted only under
Art lc le 78 of the Civl l  Pract lce Law atrd Rules, and must be commenced in the
Supreme Court of  the State of New Yorkb Albany County, nl thin 4 nonths from the
date  o f  th is  no t lce .

InquLries concerning the conputat lon of tax due or refund al lowed in accordance
wlth thls declslon nay be addressed tol :

NYS Dept.  Taxat lon and Flnance
Audlt Evaluation Bureau
Assessment Revleir Unl.t
Bul ldlng /19, State Caropus
Albany'  New York 12227
Phone # (s18) 45V-2086

Very truly yours'

STATE TAX COMMISSION

cc :  Tax lng  Bureaufs  Representa t lve

Peti t ioner I  s Representat lve:
Stuar t  A .  S ime l
Slnel & Kutz
10 Cut te r  Mt l l  Rd.
Great  Neck ,  NY 11021



I

STATE OF NEI^I YORK

STATE TAX COivIMISSION

In che Matter of the Pet l tLon

o f

DREW NETTER AND CARIN NETTER DECISION

for Redecermtnatton of a Deflci"ency orl for
Refund of Personal Income Tax under Artlcle 22
of the Tax Law for the Year 1981,

Pet i t toners, Drew Netter and Cartfr  Neccer,  160 Country Rldge Drtve'  Rye

Brook, New York 10573, f l led a pet i t to!  for redeterolnatLon of a def lcLeocy or

for refund of personal lncone tax undefi Artic].e 22 of the Tax Law for the year

1 9 8 1  ( F l l e  N o .  6 1 9 9 0 ) .

A heartng was held before Arthur Br"y,  I tear lng Off lcer,  at  the off tces of

the Scate Tax Commtsston, Bulldtng /l9,1 W. A. Ilarriruan State Offlce Butldlng

Caopus,  A lbany ,  New York ,  on  Octobet  2? ,1986 a t  10 :45  A.M. ,  w t th  add lE lona l

documents to be submttted by October 29, 1986. Pet i t l "oners appeared by Slnel &

Kutz (Stuart  A. Slnel,  CPA). The AudtE Dlvtston appeared by John P. Dugan'

Esq.  (Thonas C.  Sacca,  Esq. ,  o f  counsef l - ) .

IBSUE

Whether che Audlt Dlvlslon properfl.y deterntned ehat petttloner Drew Netter

was requlred to l"ncrease hts Federal apjusted gross lncooe by the amount he

claLned as hls proportionate share of the loss of a corporation on Che ground

that sald corporation dld not nake the electton provided by Tax Law S 660.

l .  Pet i t loner,  Drew Netter,  together wlth hl"s wlfe,  Carln Netter,  t lmely

flled a New York State Resldent Incoue Tax Return wheretn they elecged a ftllng

status of "marr l .ed f l l lng separately oh one returnrr.  0n thLs retusa, Drew
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Netter reported a loss from the corporat lon of Stuart ,  Coleman Internat ional,

L t d .  ( t h e  " c o r p o r a t i o n ' r )  o f  $ 1 0 , 6 1 6 . 0 0 .

2 .  On Apr i l  8 ,  1985,  the  Aud i t  D iv ls ton  lssued a  Not ice  o f  Def ic iency  to

Drew and Carln Netter assert lng a def lc lency of personal income tax for the

y e a r  1 9 8 1  l n  t h e  a u o u n t  o f  $ 1 r I 3 7 . 4 3 ,  p l u s  l n t e r e s t  o f  $ 4 0 8 . 7 0 ,  f o r  a  t o t a l

amount  due o f  $1 ,546.13 .  The Sta temel t  o f  Aud i t  Changes exp la lned,  to  the

extent at i .ssue herein, that s i .nce the corporat lon dld not uake the elect lon

provided by Tax Law $ 660, each shareholder must increase hls Federal  adjusted

gross income by an amount equal to his proport , ionate share of the net operat ing

loss of the corporat ion. The amount of the lncrease in adjusted gross Lncome is

deternined by che extent whieh the shafieholder deducted such loss in determlnlng

hls Federal  adjusted gross income.

3. The corporat ion f i led a State of New York Corporat i .on Franchise Tax

Report for the calendar year 1981. Thp report  stated that the corporat ion dld

not f i le an elect lon to be a smal l  bus[.ness corporat ion for New York State

purposes. For the years 1982 through 1985, the corporat lon f l led a New York

State Corporat ion Franchlse Tax Report ,  form CT-4, rather than a New York

State Snal1 Buslness (Tax Option) Corpprat ion Informatlon Report ,  form CT-3S.

addlt lon, each of the foregolng repprts stated that the corporat ion had a

loss during the respect ive calendaf year and that there was a balance due

$ 2 5 0 . 0 0 .

4. The corporate tax returns werp prepared by an accountant in the

foregoing manner ostensibly because he had fal l -ed to lnquire whether the New

York State smal1 buslness corporat ion plect lon had been f i led.

5. In or about November 1985, thf  corporat ion f l led a Claim for Credit  or

In

net

o f

Refund of  Corporat ion Tax Paid for  the year  L982 ln the amount  of  $250.00.
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Sinl lar c l-atms for refund have been piepared for the years 1983 through 1985.

In each lnstance, the refund clalms wQre prenised on the corporatton's poslclon

that lt was an electlng snal-l busLness corporatton and thac the preParer of the

reports was not aware that the corpora]tlon was not subject to mlnlmum corporatton

franchLse tax.

6. 0n or about July 17, 1981, t t fe sharehoLders of the corporatton subult ted

an electl"on to be treated as a subchaplter S corporatton for Federal tax purposes.

Thls electlon was accepted. At or abQut the same tlme, the shareholders

prepared an electton to be treated as a smal l  bustness corporatton for New York

State personal Lncome tax and corporatLon franchise tax purpoges. The cover

let ter prepared for the New York Stat!  elect lon lndicated that pet i t ioners

planned to malL the elect lon by cert i f led nal1 return recetpt requested.

l loweverr pet l t loners have been unable to locate a copy of thts recelpt.

7. At the heartng, peEittoaers' lrepresentattve malntatned that tt had

been the corporattonts practtce to f l le al l  Federal  and State forms slmultan-

eously.  The New York State elect ion dtd not have the employerts tdent l f lcat lon

number on t t .  As a result  of  thls omtsston, petLt loners subnlt  that the

Department of Taxatlon and Ftnance ett[er lost or mlsplaced the forn.

coNcLUsrpNS oF LA[^I

A. That Tax Law $ 209.8r as to effect dur lng the perlod tn quest ion'

pernLtted shareholders of a corporatlofr whtch had nade an electton under

subchapter S of the Internal Revenue C!de, to elect to be taxed under the New

York State personal lncome tax law, wtfih the corporatton thereby beconlng

exempt from corporatl.on franchtse tax. This provlslon pertal.ned to corporate

taxable years beglnnlng on or after Jahuary 1, 1981, and requtred that every
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shareholder of the corporatLon uake t t ie electton to be taxed under Art tc le 22

of the Tax Law.

B.  That  Tax  Law $  660(d) (3 ) ,  as  tn  e f fec t  durLng the  per lod  tn  ques t ion ,

provlded that the aforenenttoned eleclton of subchapter S treatuent by the

shareholders of the corporatton, for 4ny taxable year beginntag on or after

January 1, 1981 and endlng prlor to Ddceober 31, L982, was Eo be nade wlthtn

ntne nonths fron the beglnnl.ng date o! such taxabLe year.

C. That although the shareholderls of the corporatton nay have lntended to

ftle an elect,ton to have the corporatl]on treaced as a small business corporatlon

pursuant to Tax Law S 660, pett tLoners have fat led to sustain thelr  burden of

proof pursuant to sectton 689(e) of the Tax Law to show that sald electlon was

rnalled to the New York State Departnerlt of Taxatton and Flnance. Accordtngly'

the Audlt  Dlvl"slon properl-y lncreased prew Netterrs adjusted gross lncome by the

anount he clal"ned as hls share of the loss by the corporatlon.

D. That slnce Drew Netter and Ca]rin Netter flled sep4rately on one return

and CarLn Netter did not c latm any porElon of the loss froo the corporat lon,

the Audtt  Dlvls lon ls dtrected to deleEe Carln Netter f rom the Nottce of

Def l "eLency.

E. That the pet l"Elon of Drew Netper and CarLn Netter ts granted to the

extent of Concluslon of Law "D"; except as so granted, the NotLce of Deftclency

dated  Apr t l  8 ,  1985 ts ,  tn  a l l  o ther  rpspec ts ,  sug ta lned.

DATED: Albany, New York

APR I 5 1987

STATE TAX COUMISSION

PRESIDENT

(rNNr--r-


