
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

tlarrlet Michel

for Redeterninat ion of a Def lc iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci.ty Personal Income Tax under Chapter 46,
Ti t le T of the Admlnistrat lve Code of the Clty
of New York for the Year L978.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmissi .on, that he/she l-s over 18 years
of age, and that on the 12th day of August,  1987, he/she served the within
not ice of decl-slon by cert i f ied mai l  upon I larr let  Michel the pet i t loner in the
within proceedinB, by enclosing a true copy thereof in a securely sealed
postpaid \ t rapper addressed as fol lows:

Harriet ,vlichel
616 West  l47 th  S t ree t
New York, NY 10031

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne thls
L2th day of August,  1987.

that  the said addressee is  the pet i t loner

forth on sald wrapper is the last known address

admlnister oaths
pursuant to Tax Law sect iort  I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ilarriet Mlchel

for Redeterminat ion of a Def ic lency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Administrat ive Code of the City
of New York for the Year 1978.

AFFIDAVIT OF },IAILING

Stace of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Connission, that he/she is over 18 years
of age, and that on the 12th day of August,  L987, he served the within not ice
of decision by cert i f ied mai l  upon Robert  Ganer,  the representat lve of the
pet i t loner in the within proceeding, by enclosi .ng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Robert Ganer
Ganer & Ganer
1995 Broadway
New York, NY L0023

and by deposlt ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i . t i .oner herein and that the address set forth on said wrapper is the
last known address of the representat lve of the pet i t loner.

Sworn to before me th is
12 th  day  o f  Augus t ,  L987 .

Dursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August 12, L987

Ilarriet Michel
616 West  I47 t t ,  S t ree t
New York, NY 10031

Dear Ms. Michel:

Please take not ice of the decision of the State Tax Conmisslon enclosed
herewith.

You have now exhaust,ed your rlght of review at the admlnistratlve level.
Pursuant to sect ion(s) 690 & L3L2 of.  the Tax Law, a proceedlng ln court  to
revi.ew an adverse declsion by the State Tax Commisslon may be l-nstituted only
under Article 78 of the Civil Practlce Law and Rules, and must be co"'menced ln
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

InquLries concerning the computatlon of tax due or refund allowed ln accordance
with this decislon may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluation Bureau
Assessment Review Unlt
Bui lding i f  9,  State Caupus
Albany, New York 12227
Phone lf (5I8) 453-4301

Very truly yours,

STATE TAX CO}OTISSION

Taxing Bureaur s Representat ive

Peti t ioner I  s Representat ive :
Robert Ganer
Ganer & Ganer
1995 Broadway
New York, NY 10023



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HARRIET MICHEL

for  Redeterminat lon of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Personal  Income Tax under Chapter  46,
Ti t le  T of  the Adminis t rat ive Code of  the Ci ty
of  New York for  the Year 1978.

DECISION

with her husband, Yves

resident income tax return

Pet i t ioner ,  Har r ie t  M iche l ,  616 West  147th  St ree t ,  New York ,  New York

10031, f i led a pet i t ion for redeterminat lon of a def ic lency or for refund of

New York State personal income tax under Article 22 of the Tax Law and New York

City personal income tax under Chapter 46, Ti t le T of the Adninistrat i -ve Code

of the City of New York for the year 1978 (Fi le No. 6L932).

A hearing was held before James Hoefer,  Hearing Off icer,  at  the off ices of

the State Tax Commission, Two World Trade Center,  New York, New York, on

January  13 ,  1987 a t  10 :45  A.M.  Pet i t ioner  appeared by  Rober t  Ganer ,  C .P.A.

The Audit  Divis ion appeared by John P. Dugan, Esq. ( Irwin A. Levy, Esq. '  of

counsel)  .

ISSUE

Whether pet i t ioner was a domicl l iary of New York State and New York City

who either maintained a permanent place of abode in New York, sPent more than

30 days in New York or did not maintain a permanent place of abode outside the

State and City, and was thus taxable as a full-year resident individual.

FINDINGS OF FACT

1 .  Pe t i t i one r

Michel ,  f i led a New

herein,  I lar r ie t  Michel ,  together

York State and Ci ty  of  New York
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tor 1978 wherein they indicated a f i l ing status ot "Marr ied f i l ing separately

on Returnr ' .  Pet i t ioner reported total  New York income of 92,824.00, whl le

her  husband repor ted  to ta l  New York  income o t  96r414.00 .

2. On October 29, L982, the Audit  Divis ion issued a Statement of Audit

Changes to Yves Michel for 1978 increasing his reported total  New York income

by,  in te r  a l ia ,  the  sum o f  $411617.00 .  Sa id  amount  represents  lncome wh ich  was

repor ted on Mr.  and Mrs.  Mlchel fs  1978 jo int  Federal  lncome tax return which

was not  inc luded on e i ther  of  thei r  separate New York returns.  The excluded

income represents wages earned by pet i t loner  Harr ie t  Michel  which the Audi t

Div is ion mistakenly added to her  husbandrs lncome in the computat ion of  addl t lonal

tax due.

3.  Based on the aforement i -oned Statement  of  Audi t  Changes,  the Audi t

Div is ion,  on Apr i l  5 ,  1985,  issued a Not ice of  Def lc iency to Yves and Harr ie t

M iche l  f o r  L978 .  Sa id  no t i ce  asse r ted  add i t l ona l  t ax  due  o f  $3 ,627 .39 ,  p lus

i n t e r e s t  o f  $ 2 , 5 3 5 . 9 8 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 6 , 1 6 3 . 3 7 .

4.  In  October of  1977,  pet i t ioner ,  I lar r ie t  Michel ,  began employment  wi th

the Uni ted States Department  of  Labor in  t r Iashington,  D.C.  as a polLt ica l

appointee of  then President  Carter .  Pr lor  to  moving to l^ Iashington,  D.C. ,

pet i t ioner  res igned f rom her  fu l l - t ime empl-oyment  as execut ive d i rector  of  the

New York Foundat ion located in  the Ci ty  of  New York.  Pet i t ioner  a lso res lgned

from the Board of  Di rectors of  both The Ci ty  Univers i ty  of  New York and the

Nat ional  Scholarship Serv ice and Fund for  Negro Students.

5 .  I n  Oc tobe r  L977 ,  pe tL t i one r  l eased  an  apa r tmen t  a t  800  4 th  S t ree t ,

S .W. ,  Ap t .  N -43 ,  Wash ing ton ,  D .C .  A t  f i r s t  pe t i t i one r r s  husband  and  two

children remained living ln New York Clty; however, in January of 1978 the

ch i l d ren  j o i ned  Mrs .  M iche l  i n  Wash ing ton ,  D .C .  On  March  24 ,  L978 '  pe t i t i one r
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and her husband purchased a residence as tenants by the ent irety at 509-l5th

S t r e e t ,  S . E . ,  W a s h i n g t o n ,  D . C .

6. Once ln Washington, pet l t ioner opened a checking account with a local

f inancial  inst i tut ion; registered to vote with the Distr ict  of  Columbla Board

of Elect ions and Ethics; obtained a dr lverrs l icense from the Dlstr ict  of

Colunbia Department of Transportatlon; purchased an automoblle from a dealership

in Pennsylvania and also registered it with the Dlstrict of Colunbia Department

of Transportat ion and, f lna1ly,  f i led a resident income tax return for 1978

with the Distr ict  of  Colunbia Department of Finance and Revenue.

7. Pet i t ionerrs tenure at the Department of Labor expired in July of L979

and, rather than returning to New York City, she took enplo)rment with the House

Banking Connittee and, subsequently, with the Department of Housing and Urban

Development as a consultant. Mrs. Michel and her children ultlmately returned

to thei-r  home in New York City sometime in 1983.

8. At the t ime that pet i t ioner took the posit ion wlth the Department of

Labor in Washington, D.C. she intended and considered her move as a Permanent

relocat ion. Mr. Michel remalned in New York throughout his wifers ent ire stay

in !trashington because he was self enployed and his business did not lend itself

to relocat ion. lJhen pet i t ioner f i rst  moved to Washlngton she would return to

New York City to visit her fanil-y on weekends; however, starting in January of

1978, when her chi ldren joined her ln Washington, i t  was Mr. MLchel who would

cotrErute to Washington on weekends.

CONCLUSIONS OF LAW

A. That the personal income tax imposed by Chapter 46, Tl t le T of the

Administrative Code of the City of New York is by lts own terms tied into and

contains essent ial ly the same provlsions as Art ic le 22 of the Tax Law. Therefore,
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in addressing the issues presented herein, unless otherwise specif led'  al l

references to part icular sect ions of Art ic le 22 shaLl be deemed references

(though uncited) to the corresponding sect ions of Chapter 46, Tl t le T.

B.  That  sec t ion  605(a)  o f  the  Tax  Law,  in  per t inent  Par t ,  p rov ides :

tt(a) Resident individual. A resident indivldual means an
indlvidual:

( l )  who is  donic i led in  th ls  s tate,  unless (A)  he mainta lns
no permanent  p lace of  abode ln th is  s tate,  mainta ins a
permanent place of abode elsewhere, and spends in the
aggregate not more than thlrty days of the taxable year in
th l s  s ta te r r .

C.  That  ' f to  ef fect  a change of  donic i le ,  there must  be an actual  change

of residence, coupled with an intentlon to abandon the former domicile and to

acqu i re  another r ' .  (Ae tna  Nat t l .  Bank  v .  Kramer ,  L42 AppDLv 444,  446 [ l s t  Dept

19111 . )

D. That rrthe test of lntent with respect to a purported new dornlci le has

been stated as 'whether  the p lace of  habi tat ion i .s  the permanent  home of  a

person,  wi th the range of  sent iment ,  feel ing and permanent  associat ion wl th I

(Mat te r  o f  Bourne,  181 MLsc  238,  246,  a f fd  267 Lpp D iv  876,  a f fd  293 NY 785) .

(Matter of  Bodf ish v.  Gal lnan, 50 ADzd, 457.)

E. That  regulat lons of  the State Tax Conmission provide:

I tA domic i le  once establ ished cont inues unt i l -  the person in
quest ion moves to a new locat ion wi th the bona f lde in tent ion
of maklng his fixed and pernanent home there. No change of

donic i le  resul ts  f rom a removal  to  a neld locat ion i f  the
intention is to remain there onlv for a l-inited timett (20

N Y C R R  L 0 2 . 2 t d l  t 2 l ) .

F. That pet i t ioner has sustained her burden of proof to show that she

changed her domici le from New York to Washington, D.C. sometlme pr ior to the

year at issue. Accordingly,  pet i t ioner is taxable as a nonresldent of the

State and City of New York for the 1978 tax year.

t l

il



G. That  the pet i t lon

Def ic iency dated Apr i l  5 ,

DATED: Albany, New York

AUo 1 21981
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of l{arrl-et Mlchel- is granted and the Notice

1985 is  hereby cancel led in  i ts  ent i - rety .

STATE TAx COMMISSION

of

PRESIDENT

SSIONER

N\N-t
COMMISSI


