
STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

John T.  Mele l la

for  Redeterminat ion of  a Def ic iency or  for
Refund of  New York State Personal  Income Tax
under Article 22 of the Tax Law and New York
City Nonresldent Earnings Tax under Chapter 46,
Ti t le  U of  the Adnin is t rat ive Code of  the Ci ty
o f  New York  f o r  t he  Yea rs  1978  and  L979 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is  an employee of  the State Tax Cornmiss ion,  that  he/she is  over  18 years

of  age,  and that  on the l8 th day of  June,  L987,  he/she served the wl th in not ice

of  Decis ion by cer t i f l -ed nai l  upon John T.  Mele l la  the pet i t ioner  in  the wi th in
proceedinB,  by enclos ing a t rue copy thereof  in  a securely  sealed postPald

wrapper addressed as fo l lows:

John T.  Mele l la
235 Pal isade Ave.
Yonkers,  I IY 10703

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
l8 th  day  o f  June,  L987.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the Pet i t ioner
forth on said l,rrapper is the last known address

i s t e r  oa t
Law sect ion L74



STATE OF NEI,T YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

John T.  Mele l la

for  Redeterminat ion of  a Def ic iency or  for
Refund of  New York State Personal  Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Nonresident  Earnings Tax under Chapter  46,
Tl t le  U of  the Adur in is t rat ive Code of  the Ci ty
o f  New York  f o r  t he  Yea rs  1978  and  1979 .

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, that he/she is over 18 years
of age, and that on the 18th day of June, L987, he served the within not lce of
Decision by cert i f ied nai l  upon Louis F. Brush, the representat ive of the
pet i t ioner in the wlthin proceeding, by enclosing a true copy thereof in a
securely sealed postpaid \^trapper addressed as fol lows:

Louis F. Brush
101 Front  S t .
Mineo la ,  NY 11501

and by deposi tLng same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wl th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the rePresentat ive
of  the pet i t ioner  here in and that  the address set  for th on said wraPPer ls  the

Iast  known address of  the representat ive of  the pet i t ioner .

Sworn to before me this
18 th  day  o f  June ,  L987 ,

Author lzed to adnin is ter  oaths
pursuant  to Tax Law sect ion L74



STATE OF  NEW YORK
STATE TAX COM$ISS ION

AL  B  AN Y ,  NEW Y  ORK L2227

June 18, 1987

John T. Melella
235 Pal lsade Ave.
Yonkers, NY 10703

Dear Mr. Melel la:

Please take notLce of the Decislon of the State Tax Co 'nlssion enclosed
herewLth.

You have now exhausted your rlght of revLew at the admlnistrative level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chapter 46, Tl t le U of
the Adnlnl.strative Code of the State of New York, a proceedlng ln court to
review an adverse declslon by the State Tax Co'nission nay be lnst l tuted only
under Artlcle 7E of the C1vl1 Practlce Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, wlthln 4 months fron
the date of this not lce.

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unit
BuiJ-dlng //9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Petltioner I s Representatlve :
Louls F. Brush
101 Front  S t .
Mlneo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon :

o f :

JOIIN T. MELELLA : DECISION

for Redeterminat ion of a Def lc lency or for :
Refund of New York State Personal Income Tax
under ArtLcle 22 of the Tax Law and New York i
Clty Nonresldent Earnlngs Tax under Chapter 46,
Tlt1e U of the AdninLstrat,lve Code of the Clty :
of  New York for the Years 1978 and L979.

Pet l t ioner,  John T. Melel la,  235 Pal lsade Avenue, Yonkers, New York 10703,

f l1ed a pet l t lon for redetermlnat lon of a def lc iency or for refund of New York

State personal lncome tax under Artlcle 22 of the Tax Law and New York Clty

nonresldent earnlngs tax under Chapter 46, Tltle U of the Adnlnlstrative Code

of the Clty of New York for the years L978 and 1979 (Fl1e Nos. 37551 and

42986) .

0n Octobet 23, 1985, pet l t loner walved a hearlng before the State Tax

Comml-sslon and subnitted the matter for decl-sion based upon the Audtt Dlvlslon

f l le,  as wel l  as a br lef  and addit ional documents to be subntt ted by October 8,

f986. After due consideracion of the record, the State Tax Comlsslon hereby

renders the fol lowl-ng decLsion.

ISSUES

I. Whether the not lces of defLclency were issued lr i thout any basls and

for the sole purpose of extendlng the perlod of l ln l tat lon on assessment.

II. Whether petltloner has substantiated that he was engaged ln a trade or

business during the years at lssue.
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III. Whether petltloner has substantlated the character and amount of

busLness expenses claimed as deductlons from gross income for the years at

i ssue.

FINDINGS OF FACT

1. John T. Melel la (herefnafter ' rpet l t ioner")  t funely f l led New York State

lncome tax resident returns (with Clty of New York nonresident earnlngs tax)

for each of the years 1978 and 1979, whereon hls occupat lon was stated to be

"Llc Social  Workgr/6".

2. For 1978, pet i t ioner reported $13,223.00 ln buslness income. A

Schedule C, Federal  Forn 1040, attached to the return reported the fol- lowlng

Lncome and expenses:

"Schedule C - Income From Buslness or Profession:
Soclal l,trorker/Counsel1lng

$20 ,614
400 $21 ,014

7  , 79 r . 00
$w

3. Attached to pet i t loner 's 1978 return nas a Wage and Tax Statement

lssued to pet l t loner by Bronx Lebanon Hospltal  Center,  showlng $20,6L4.48 ln

Income: InstLtut ional
Prtvate Pract lce

Expenses :
Magazlnes, Newspapers Etc.
Telephone
Offlce Malntenance
T r a v e l  ( 7 , 0 0 0  n l  @  l 7 C )
Parklng Tolls
Reference Books
Hospital i ty
Professional Meetlng Expenses
Post,age
Of f i ce  Decor
Off lce Suppl ies
Depreclat ion -  (see below)
Cassettes, Recordlng Suppl les
Prof essional Development
Dues & Subscript lons

293
420

1 ,200
1 ,190

288
76

479
894
55

402
96

131
139

2 ,025
103
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"Wages, t lps, other compensatlon". The legend tt lncluded ln Schedule C", wlth

an arrow pointlng to said figure, nas stamped on

F o t  L 9 7 9 r  p e t l t l o n e r  r e p o r t e d  $ 1 0 , 5 5 6 . 0 0

the stateoent.

in buslness lncome. A4 .

Schedule C attached to the return reported the followtng income and expenses:

"Schedule C - Income Frou Buslness or
Social l,Iorker /Counselllng

Income: Inst i tut tonal
Private Pract lce
Consultlng l[YS

Profess ion:

$23 ,864
2 ,385

360

Expenses :
Magazlnes, Newspapers, Etc.
Telephone - Inslde
Offlce Malntenance - Manhattan
T r a v e l  ( 1 3 , 5 4 0  r n i  G  1 8 i C )
Parklng - Manhattan
To11s
Reference Books
Hospltal i ty -  Manhattan Off lce
Professlonal Meeting Expense
Postage
Off lce Decor & Plants
Off lce SupplLes
Depreclat lon (see below)
Cassettes, Recordlng Suppl les
Prof esslonal Development

& RecruLtment,
Dues & Subscrlptlons

NASI^I 90
other 240

Accounting
Telephone - outslde
Off lce Maint -  Yonkers ($50 x 12 nos)
Parklng Space - Yonkers
Cleanlng - ' l

Hospltal i ty -  "
Insurance
Interest on Business Loans
Car Rental

NET INCOME

392
480

r , r20
2 ,504

532
63

387
1 ,011
I , 622

r82
s96
483
195
162

| , 724

330
L25
633
600
230
840
396
L20
70r
625

$26 ,609

$  16 ,053

$  10 ,556 "

5. Attached to pet l t lonerrs 1979 return nas a Wage and Tax Statement

Lssued to pet i t ioner by Bronx Lebanon l lospltal  Center,  showlng $23,863.89 tn
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"Wages, tips other compensation". The legend 'rlncLuded ln Schedule C", wlth an

arrow pointlng to sald flgure, was stamped on the statement.

6. PetLt loner f l led an unlncorporated buslness tax return for each year

a t  l ssue.  For  1978 he  repor ted  a  ne t  p ro f l t  o f  $13,223.00  and a  subt rac t lon  o f

$20,614.00. A handwrLtten explanat ion of the subtract lon appears on the

return, characterLzLng lt as "wages subject to FICA tax lncluded ln schedule

C" .  Accord ing ly ,  a  ne t  loss  o f  $7 ,391.00  was shown,  w l th  no  tax  due.  For  1979

pet i t loner  repor ted  a  ne t  p ro f i t  o f  $10,556.00  and a  subt rac t ion  o f  $23,864.00 .

A stanped arrow wlth the legend "FICA Wages Included ln Schedule C" polnted to

the lat ter f igure. Accordlngly,  a net loss of $13,308.00 was shown, wlth no

tax due.

7. PetLtLoner flled a New York Clty nonresldent earnLngs tax return for

each year at lssue. For 1978 he reported net earnlngs from self-enployrnent of

$13,223.00 .  For  1979 he  repor ted  ne t  earn lngs  f ro rn  se l f -enp loynent  o f  $10,556.00 .

8. On pet l t lonerts 1978 ard 1979 personal income tax returns he clalned

the standard deduction. No adJustments to income lrere reported on elther

return.

9. Pet l t ionerrs tax returns were selected for examlnat lon along wlth

those of approxlnately 100 other lndlvlduals on the basis that sald returns had

been prepared by a partlcular accountant. An lnvestlgatlon had disclosed that

sald accountant had consLstently prepared returns on whLch an lndLvidual with

wage or salary tncome shown on wage and tax statements had reported sald Lncome

as bustness recelpts on Federal Schedule C. Department of Taxation and Flnance

auditors were directed to revLew the returns and to dlsallow clalued business

expense deductlons if the taxpayer appeared to be an enployee recelvlng wage or
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salary tncome reported on wage and tax statements. Pet i t lonerrs clalmed

Schedule C deduct lons were dlsal lowed on that basls.

10. On March 26, L982, the Audit  Dlvl .s ion issued a Statement of Audlt

Changes to pet i t loner for the year 1978, whereln hls claimed Schedule C expenses

were disallowed based on the followlng explanatlon:

"Expenses clalrned on your 1978 personal lncome tax return
are not ordlnary and necessary tn the productlon of income
as an employee. t t

AccordLngly,  a Not lce of Def lc lency was issued agalnst pet i t loner on ApriL L4'

L982, assert lng addlt lonal New York State personal lncome tax of $72L.34'

addit ional New York Clty nonresldent earntngs tax of $15.26, plus lnterest of

$ 2 1 2 . 5 0 ,  f o r  a  t o t a l  d u e  o f  $ 9 4 9 . 1 0 .

11 .  On February  7 ,1983,  the  Aud l t  D lv lsLon issued a  Sta t ,ement  o f  Aud l t

changes to pet l t loner for the year L979, whereln hLs clalued Schedule C expenses

were dlsallowed based on the following explanatlon:

'rAs a salarled employeer fou are not a buslness entlty and
therefore, are not ent l t led to claln Schedule C deduct ions
as these expenses are not ordinary and necessary for the
product ion of lncome as an employee."

Accordlngly,  a NotLce of Def ic iency was lssued agalnst pet i t ioner on Apri l  8 '

1983,  asser t lng  add l t iona l  New York  S ta te  persona l  lncome tax  o f  $L ,L62.66 ,

addlt lonal New York Clty nonresldent earnlngs tax of $46.88, plus lnterest of

$ 4 0 2 . 0 4 ,  f o r  a  t o t a l  d u e  o f  $ 1 , 6 1 1 . 5 8 .

12. Peti.tioner subnLtted documentary evldence whlch was lnsufflcient to

show that he was engaged in buslness as a soclal worker/counselor durlng the

years at lssue. Furthermore, pet l t lonerrs clalned busLness expenses purportedly

attr ibutable thereto were not substant lated.

13 .  Pet i t loner  contends :
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(a) That the notlces of deflclency were issued on an arbltrary and

capric lous basis just prLor to the explrat ion of the perlod of l in i tat lon on

assessnent, ,  thus deprlv lng pet i t ioner of the opportunlty to present substan-

t iat ion for the clained deduct lons;

(b) that petltloner is part of a large group of taxpayers who were

selected for speclal  scrut lny because thelr  returns had been prepared by the

same tax preparer; and

(c) that where petitioner does not have cancelled checks or other

recelpt,s for certain expenses, the Department of Taxatlon and Flnance should

al low pet i t toner a reasonable est lmate of such expenses.

CONCLUSIONS OF LAW

A. That the not ices of def ic lency were properly lssued and were not

arbLtrary or caprLclous. The returns were patently erroneous and the Audit

Dlvlslon was justified in dlsallowlng the Schedule C buslness income and

expenses. The not lces of def lc lency for 1978 and 1979 were each preceded by a

Statement of Audlt Changes; thus petltioner had an opportunlty to flle amended

returns claLnLng employee buslness expenses as adjustments on Federal Forn

2L06, or as l tenlzed mlscel laneous deduet ions, but did not do so.

B. That the fact that pet l t loner 's returns were selected for examlnatLon

because of certaln pract lces of hLs accountant is l r relevant.  Pet l t lonerrs

l labl l l ty depends solely on the facts adduced herein.

C. That pet l t loner has not sustalned hls burden of proof under sect ion

689(e) of the Tax Law and sect lon U46-39.0(e) of the AdnlnlstratLve Code of the

Clty of New York, to show that he was engaged ln a trade or buslness other than

as an employee. Thus, expenses clalmed on Schedule C nay not be deducted under
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sect, lon 62(L) of the Internal Revenue Code. Furthermore, the expenses purportedly

attr lbutable to any such buslness were not properly substant lated.

D. That even l f  pet i t ioner may have been ent l t led to deduct certaln

enployee busLness expenses under sect ions 62(2) or 63(f)  of  the Internal

Revenue Code lf he had flled Forn 2106, or had clatned such expenses as mlscel-

laneous deductLons, he nevertheless fai led to sustain hls burden of proof to

substantlate the character or, ln nany cases, the amount of the clalued buslness

exPenses.

E. That the pet i t ion of John T. Melel la ls denied and the not ices of

def lc iency lssued Aprl l  14, 1982 and Aprl l  8,  1983 are sustained, together wlth

such addltlonal interest as may be lawfully owlng.

DATED: Albany, New York STATE TAX COMMISSION

JUN 1 819$7 PRESIDENT
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STATE

STATE

OF NEI' YORK

TAX COI{.YISSION

State

County

In the Matter of the Pet l t ion
o f

John T. iYelella

for Redeternlnatlon of a Deflclency or for
Refund of New York State Personal Incone Tax
under Artlcle 22 of. the Tax Law and New York
Clty Nonresldent EarnLngs Tax under Chapter 46,
Tltle U of the Adnlnlsrratlve Code of the City
of New York for the Years 1978 and 7979.

AFFIDAVIT OF .UAILING

ln a postpald properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the saLd addressee ls the pett t loner
forth on sald wrapper ls the last knowrr address

of New York :
s s .  :

of Albany :

Davld Parchuck/Janet i{. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Co 'nisslon, that he/she ls over 18 years
of ager 4od that on the 8th day of July,  1987, he/she served the wlthln not lce
of Declston by cert l f led nal l  upon John T. Melel la the pet l t loner ln the wlthln
proceedlng, by encloslng a true copy thereof ln a securely sealed postpald
hrrapper addressed as fol lows:

John T, Melella
7 Northway
Hartsdale, NY 10530

and by deposltlng same enclosed
post offtce under the excluslve
Servlce wlthln the State of New

That deponent further says
hereln and that the address set
o f  the  pe tL t loner .

Sworn to before ne thls
8 th  day  o f  Ju ly ,  1987. rc+ -7)(

to adnLnlster oat
pursuant to Tax Law sect lon 174



rA-36 <niru> SEaEe o f  New York  -  Depar tment  o f  TaxaEion  and F lnance
Tax Appea ls  Bureau

REQUEST FOR BETTER ADDRESS

Reques E**Yappcals  Burcau 
= '

fl.oorn rc7 - Bldg. H*9.
Slate Campus

Afbany. New Yorli 12227

posls Date  o f  Request
Room 1O7 " Bldg. Hi9. ,)n
Stale CamPus
Afbany, New Yorli 72227:

7a?

Please  f i nd  mos t  recen t  add ress  o f  t axpaye r  desc r l bed  be low ;  re tu rn  t o  pe rson  named  above .

Soc ia l  Secu r i t . y  Number D a t e  o f  P e t i E t o n

Name

/-7r$/hZc".z

%*/-o,%/ eTzz

R e s u l E s  o f  s e a r c h  b v  F i l e s

OEher

S e c t i o n
l ,

t .  i
|  ' - r
, l

Searched  by D a t e  o f  S e a r c h

"/ l'tla''

I'ERMANENT R-ECORD

FOR INSERTION IN TAXPAYER.S FOLDER

G)
0lF


