
STATE OF NEW YORK

STATE TAx COMMISSION

In the l"latter of the Petit ion
o f

Martin J. McNamara AFFIDAVIT OF MAILING

for Redetermi-nat lon of Def ic iencies or for :
Refunds of New York State Personal Income Tax
under Article 22 of the Tax Law and New York :
City Personal Income Tax under Chapter 46, Ti t le
T of the Adninistrat ive Code of the City of New :
York  fo r  the  Years  1978 and L979.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet I'1. Snayr belng duly sworn, deposes and says that
he/she is an enployee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 9th day of June, 1987, he/she served the wlthin not ice
of decision by cert i f ied mai l  upon Mart in J.  McNamara the pet l t ioner in the
within proceedinB, by encloslng a true copy thereof in a securely sealed
postpald wrapper addressed as fol- lows:

Martin J. McNamara
795 Lexington Avenue Apt.  4-R
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post offl-ce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said r{rrapper is the last known address
of the pet i t ioner.

Sworn to before ne thls
9 th  day  o f  June ,  1987 .

Authorize
Pursuant

t o s ter  oa t s
to Tax Law sect ion L 7 4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Martin J. McNamara AFFIDAVIT OF I'{AILING

for  Redeterminat ion of  Def lc iencies or  for  :
Refunds of New York State Personal Income Tax
under Article 22 of the Tax Law and New York :
Ci ty  Personal  Income Tax under Chapter  46,  T i t le
T of the Adninistrative Code of the Clty of New :
York for  the Years 1978 and 1979.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet l '1. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she Ls over 18 years
of age, and that on the 9th day of June, 1987, he served the within not ice of
declsion by cert i f ied mai l  upon Louis F. Bruslr ,  the representat lve of the
pet i t ioner in the within proceedin1, by enclosing a true copy thereof in a
securely sealed postpaid r^rrapper addressed as fol lows:

Louis F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501

and by depositing
post  of f ice under
Service within the

That deponent
of  the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the excluslve care and custody of the Unlted States Postal

State of New York.

further says that the said addressee is the rePresentat lve
herein and that the address set forth on said l t rapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
9 th  day  o f  June,  1987.

thor ized
pursuant to Tax Law sect ion 174



S T A T E  O T  N E W  Y O R K
S I A T E  T A X  C O M , \ T I S S I O N

A L B A N Y ,  N E I , . I  Y O R K  L 2 2 2 7

June 9 ,  1987

Martln J. McNanara
795 Lexlngton Avenue Apt. 4-R
New York, NY 10021

Dear .{r. McNamara:

Please take notice of the dectslon of the State Tax Commlssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to section(s) 690 and I3l2 of. the Tax Law, a proceeding ln court to
revlew an adverse declsion by Ehe State Tax CoumlssLon uay be lnstltuted only
under Artlcle 78 of the Clvl1 Practice Law and Rules, and uust be cornmenced ln
the Supreme Court of the State of New York, Albany County, nlthln 4 months fron
the date of thls not ice.

Inqulrles concernlng the computatlon of tax due or refund allowed tn accordance
wlth this declslon rnay be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Review Unit
Bullding ll9, State Campus
Albany, New York L2227
Phone # (518) 457-2085

Very trul-y yours,

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representat lve

Peti t ioner I  s Representat lve :
Louls F. Brush
101 Front  S t ree t
Mlneola, NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet l t lons

MARTIN J. I'1eN/rMAM

for Redeternlnat lon of Def lc lencles or for
Refunds of New York State Personal Incone Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
TLt le T of the Adninlstrat lve Code of the Clty
of New York for the Years 1978 and 1979.

DECISION

Petl t ioner,  Mart in J.  McNamara, 795 Lexlngton Avenue, Apt.  4-R, New York,

New York 10021, f l led pett t lons for redeterninat lon of def lc lencl .es or for

refunds of New York State personal lncone tax under Artlcle 22 of the Tax Law

and New York Clty personal Lncoue tax under Chepter 46, Tltle T of the Adnlnl-

strat lve Code of the Clty of New York for the years 1978 and, L979 (Fi le Nos.

3 7 7 3 1  a n d  4 4 5 1 7 ) .

On October 23r 1985, pet l t loner walved his r lght to a formal hearlng and

requested the State Tax Commlssion to render a dectsl .on based on the ent ire

record contalned ln the f l le,  wtth a1l br lefs to be subnlt ted by October 8,

1986. After due constderat lon, the State Tax Connlssion hereby renders the

fol lowing declslon.

ISSUES

I. Whether the not lces of def ic lency were issued wlthout any basis and

for the sole purpose of extending the period of l ln l tat ion on assessment,

I I .  Whether petLt loner has substant lated that he was engaged ln a trade or

buslness durlng the years at lssue.

o f

o f



I I I .

busLness

lssue.
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Whether pet l t loner has substant lated

expenses clained as deductions from

the character and amount of

gross income for the years at

FINDINGS OF FACT

1. Pet l t loner,  Mart ln J.  McNanara, t imely f l led New York State income tax

resldent recurns for 1978 and 1979, whereln he el-ected a f t l lng status of

"single".  Pet l t loner also f l led unincorporated buslness tax returns for sald

years .

2. The 1978 income tax return lLsted pet l tLonerts occupat lon as narket lng

consultant and engineer and reported $34,847.00 ln total  lncome, conslst lng of

$1 ,157.00  in  in te res t  lncome and $33,690.00  ln  bus lness  lncome.  The copy  o f

the Federal  Sctredule C attached showed "Income" of $38,746.00'  of  whlch

$38r596.00 was reported as ar ls lng frorn act iv l t les as a narket ing consultant

and $150.00 fron lectur lng. The Federal  Schedule C reported the fol lowlng

expenses :

Newspapers, magazlnes
Telephone
Accountlng
Sports with cl ients
Soclal lz lng with cl lents
Dry cleantng
Brlefcase and suppl les
IIospltal l ty
Cost of rrBralnstorm Segsi.onstt
Intervlew appll-cants for cllents
Casset tes ,  tapes  fo r  tak lng  no tes
Attendance at draua events

Tota l

The $5,056.00 in expenses deducted fron revenuee of

$33,690.00  ne t  bus lness  lncome repor ted .

301
240
L25
63 r
897
363
t08
686
734
493
311
L67

$5  '  056

$38,746.00 resul ted ln  the

3. The wage and tax suatement attached to the return showed $38,596.05 ln

"wages, t ips, other compensatton'r  f rom Sudler & l lennessey, Incorporated. The
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statement Ls starnped with an arron point lng to the $38,596.05 f igure, with the

legend ' r lncluded ln Schedule C".

4. The 1978 unlncorporated business tax return shows the fol lowlng: net

prof l t  and total  tncome fron buslness before New York nodlf lcat lons was $33,690.00;

fron thls amount was subtracted $38,595.00 as a "subtractLontt ,  result ing in

to ta l  (and ne t )  loss  f rom bus lness  o f  $4 ,906.00 .  The $38,596.00  amount  was

also noted as "wages subject to FICA tax lncluded tn Schedule C'r .

5.  0n March 26, L982, the Audlt  DLvlslon lssued a Stagement of Audlt

Changes to petltloner for the year 1978 whlch contalned the followlng explanatlon:

"Expenses claftned on your 1978 personal l-ncome tax return are not
ordlnary and necessary ln the productLon of lncome as an employee.

Accordlng to the lnfornat lon submltted, your 1978 tax l iabi l l ty has
been recomputed as fol lows:

Wages
0ther
Total lrages
In te res t
Total  income
Itemlzed deduct ions
Balance
Exemptl-on
New York taxable lncome

Your naxinum tax benef l t  is conputed to be $283.87.

Tax on New York taxable lncome
Tax paid on orlglnal return
Balance due

ADDITIONAL TA)( DUE

NYS

$ 3 , 4 0 2 . 8 3

$  38 ,  569  .  00
150 .00

g357iT- oo-
1 ,157 .00

$F8'i6;00
3 ,048 .00

$35 ,  828 .00
6s0 .00

$36-;Dildo-

NYC

$ 1 , 1 5 5 . 6 5
9 3 9 . 4 Lw633 .93

$ 8 5 0 .  1 7 "

6. Based on the aforementloned SEateuent of Audlt  Changes r the Audit

Dlvls lon, on Apri l  14, L982, issued a Not lce of Def lc iency to pet l t ioner for

L978,  asser t ing  add l t lona l  New York  S ta te  and C i ty  tax  due o f  $850.17 ,  p lus

ln te res t  o f  $245.25 ,  fo r  a  to t ,a l  a l leged ly  due o f  $1 ,095.42 .
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7 .  The 1979 re tu rn  a lso  l l s ted  pe t i t loner 's  occupat lon  as  narke t lng

consu l tan t  and eng ineer ,  and repor ted  $33,967.00  ln  to ta l  income,  cons is t lng  o f

$33,949.00  ln  bus iness  income and $18.00  ln  o ther  income.  The copy  o f  the

Federa l  Schedu le  C a t tached showed " Income"  o f  $40,256.00 ,  o f  whLch $38,683.00

was reported as ar ls lng fron act ivt t ies as a market ing consultant,  $225.00 fron

eng ineer ing  consu l t ing ,  $150.00  f rom lec tu r lng  and $1 ,198.00  as  ln te res t

lncome. The Federal  Schedule C reported the fol lowlng expenses:

Newspapers ,  magaz ines ,  e tc .
Telephone
Accountlng
Sports with cl ients
Campalgn promotion expenses
Dry cleanl-ng
Brlefcase and suppl les
Hospital i ty
Research asslstant cost
Dues and memberships
HostLng ' rBra ins to ru  Sess lons ' l
IntervLewlng appl lcants
Cassettes, tapes for note taklng
Attendance at drama events for publLc speaklng

$ : t :
300
r25
92L
9 8 4
406
r24
832
806

31
627
388
29r
159

T o t a L  $ 6 , 3 0 7

The $6 ,307.00  ln  expenses  deducted  f rom revenues o f  $40,256.00  resu l ted  ln  the

$33,949.00  ne t  bus lness  lncome repor ted .

8. The wage and tax statement attached to the return showed $38,682.63 ln

"wages, t tps, other compensat ion" frosl  Sudler & Hennesseyr Inc. The statement

ls stamped with an arrow polnt ing to the $38,682.63 f lgure, with the legend

"Included ln Schedule C".

9. The 1979 unlncorporated buslness tax return shows the fol lowlng: net

prof l t  and total  income from buslness before New York modif icat lons was $33 ,949,00;

f ron  th is  amount  was subt rac ted  $38,683.00  as  a  "subt rac t ion" ,  resu l tLng ln

to ta l  (and ne t )  loss  f rom bus tness  o f  $4 ,734.00 .  The $38,683.00  amount  was

also noued as "FICA wages, lncluded ln Schedule C'f .
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10. 0n February 1, 1983, the Audit  Divls lon lssued a Statenent of Audlt

Changes to petltloner for the year 1979 whtch contalned the followlng explanatlon:

"As a salar led enployeer fou are not a
therefore are not ent l - t led to claln Schedule
expenses are not ordlnary and necessary for
as an employee.

Taxable lncome per return
Adjustnent
Corrected taxable lncome

buslness ent l ty and
C deduct ions as these

the productlon of income

$30 ,301  . 00
6  , 307  . 00

$36 ,608 .00

902 .94

$  27L .20  $  1 ,049 .48 "

Maxlmum tax/Tax on above
Tax prevlously stated

BALANCE DUE

NEW YORK STATE NEW YORK CITY-
$ 3 , 4 r 4 . 7 0  $ t , L 7 4 . t 4

2 , 6 3 6  . 4 2

$  7 7 8 . 2 8

11. Based on the aforementloned Statenent of Audit  Changes, the Audlt

D lv ls lon ,  on  Apr i l  8 ,  1983,  l ssued a  Not lce  o f  Def lc lency  to  pe t l t ioner  fo r

1979 asser t lng  add l t lona l  New York  S ta te  and C l ty  tax  due o f  $1 ,049.48 ,  p lus

L n t e r e s t  o f  $ 3 4 8 . 8 4 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 1 , 3 9 8 . 3 2 .

L2. Pet l t lonerts tax returns were selected for examlnat ion along wlth

those of approxlmately 100 other indtvlduals on the basls that the returns had

been prepared by a part lcular accountanc. An lnvest lgat lon had dlsclosed that

sald accountant had consistent ly prepared returns on whLch an lndivldual wlth

wage or salary lncome shown on srage and tax statements had reported said lncome

as business receipts on Federal  Schedule C. Department of Taxat ion and Fl.nance

auditors were directed to revtew the returns and to disal low clained buslness

expense deductlons if the taxpayer appeared to be an employee recelving wage or

salary income reported on wage and tax statemente. PetLt lonerrs clalued

Schedule C deduct lons were dlsal lowed on that basis.
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13 .  Pet l t loner  contends :

(a) That the proposed def lc iencies were apparent ly made to protect

against,  the explrat lon of the statute of l in i tat lons for assessments.

(b) That the proposed def ic lencles atre arbl trary and caprlc ious

because the taxpayer was not lnformed of the audlt and was deprlved of hls

rlghts to furnlsh docunentation and/or explanatlons wLth respect to saLd

dlsal lowances.

(c) That the def lc lencies are based upon a dlsal lowance of expenses

whlch ls further based upon an erroneous factual assumptlon that the expenses

were not tfordinary and neeessarytt. The dtsallowed expenses are deductlble as

"ordl.nary and necessarytt business expenses under section 162 of. the Internal

Revenue Code and/or deductlble for the productl,on or malntenance of lncome

under sectlon 2L2 of the Internal Revenue Code.

(d) That regardless of the classl f lcat lons under the di f ferent

fnternal Revenue Servlce code sect lons, or al ternat ive Internal Revenue

Code sect ions permit t lng the deduct lbl l l ty of  the expenses, taxable lncome ls

unchanged.

L4. Pet l t ioner submitted documentary evldence ln the forn of cancel led

checks and worksheets ln substantLat lon of a port ion of the buslness expenses

he claimed on Federal  Schedule C for the years at issue. However,  the evidence

subult ted dld not relate to a character izat lon of the expenses as business

rather than personal.  In addLt lon, the docunencs dld not substant late whether

any port lon of the clalmed expenses were unrelmbursed enployee buslness expenses

or mlscel laneous i temized deduct lons.

CONCLUSIONS OF LAI4I

A. That the not lces

arbi trary and caprLcious.

of def lc lency were

The returns were

properly issued and were not

patently erroneous and the Audtt
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Dlvis lon was just i f ied in dLsal lowlng the busLness expenses clalmed by pet i t loner '

Mart in J.  McNamara, on Federal  Schedules C f i led for 1978 atd L979. The not lces

of def lc lency were preceded by statements of audlt  changes and pet l t loner had

an opportunity to file amended returns claiml-ng enployee business expenses as

adjustments to income on Federal  Form 2L06, or as l temlzed mlscel laneous

deduct lons ,  bu t  d id  no t  do  so .

B. That the fact,  that pet l t ionerts returns were selected for exanlnat lon

because of certain pract lces of h1s accountant is i r relevant.  Pet l tLonerrs

l labl l i ty depends solely on the faccs adduced hereln.

C. That pet l t ioner,  Mart in J.  McNanara, has fal led to sustaln his burden

of  p roo f  (Tax  Law $  689[e ] ;  Adn ln ls t ta t i ve  Code S T46-189.0 [e ] )  to  show (1)

that he hras engaged ln a trade or buslness other than as an enployee (Internal

Revenue Code $ 62lI l ) ;  (11) that the expenses X.n quest ion nere trade or business

deduct lons of an employee deduct lble pursuant to Internal Revenue Code S 62(2);

and ( l t l )  that the expenses ln quest ion were ordinary and necessary business

expenses deduet ible under Internal Revenue Code $ 162(a).

D. That the petLt ions of Mart ln J.  McNamara are denled and the not lces of

def ic lency dated Apri l  14, 1982 and Aprl l  8,  1983 are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

,-k"d-<^;cLLJ &*
PRESIDENT

JUN 0 I 1s87
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STATE 0F NEI,rr YORK

STATE TAX COrYI{ISSION

In the Matter of the Pet l t lon
o f

Martln J. McNanara AFFIDAVIT OF MAILING

for Redetermlnat lon of Def lc iencLes or for :
Refunds of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York :
Clty Personal Income Tax under Chapter 46, Tltle
T of the Adui.nistratlve Code of the Clty of New :
York for the Years 1978 and L979.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Comulsslon, that he/she ls over 18 years
of age, and that on the 8th day of July,  1987, he/she served the wLthin not lce
of declslon by cert l fLed nal1 upon MartLn J. McNauara the pet l t loner ln the
withln proceeding, by encloslng a true copy thereof Ln a securely sealed
postpald wrapper addressed as fol lows:

Martln J. McNamara
60 Cooper St.  i /3o
New York'  NY 10034

and by deposltlng same enclosed ln a postpaid properly addressed wrapper ln a
post off lce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the petltloner
hereln and that the address set forth on sald wrapper ls the last known address
of the pet i t loner.

Sworn to before ne this
8th i lay of Ju1-y, 1987.

Authorlzed
pursuant to

to adninlster oaths
Tax Law sect ion 174



rA-36 (e/76\ Sta te o f New York -  Department of Taxat ion and Finance
Tax Appea ls  Bureau

REQUEST FOR BETTER ADDRESS

{tAF r. l i .  - ' ; ls Bl ie. lu

ftoorn 13V - H!*g. #9
Slate Can:3us

li:any, iJow Yc:k j22ZT

Date of  RequestRe que s te;{^blAi:,,,,r, ris Bureeu
Room lCV - Bi*g. #9.
Stafe eampus 

'';

Albany, Neur Y,-r:k 122?,7

Please f ind  most  recent  address  o f  taxpayer  descr ibed be low;  re tu rn  to  person named above.

Soc ia l  Secu r l t y  Number D a t e  o f  P e t i t i o n
z l

2oo

Resu l t s  o f  sea rch  by  F i l es

r,4,,*%%, %.7/t /a4/

a d d r e s s :

I  I  Same as  above,  no  be t t ,e r  address

arched by

/
\

Sec t i on

/ i
f ! ; )  ' l  I  .  

/  ( (  L '  / , / 1 .
I

, i ' ,
t lzfr i

PERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER alq
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,
rA-3b (e176) State of New York -  Depart f tent of  Taxat lon and Finance

Tax Appea ls  Bureau

REOUEST FOR BETTER AD

descr ibed be low ; person named above.
i i ; ;ny,  l t lcw ork 1212,7'

return toP lease f lnd  nos t recent  address  o f  taxpayer

t

I

Date  o f  RequestUnit

x Appeals Burearl ' ' ,
om 1O7 - Bldg. lt9 

\i,

Requested 
3nt Ao?:ars BuTssu,''.,.Roorn n7 _ o]]-"l-.'i Ti
sr.:rc, ...o.j";rt,on. 

+e \,. R
A,lbeny, l,{r

Soc la l  Secur i ty  Number D a t e  o f  P e t i t i o n

D.r*. )
Name

4.2^'*,n- -/ %.4^
Address

trd $ -, :-)
t ,q

VT 
tdavy'

Resu l ts  o f  search  by  F t les

a d d r e s s :

I  I  Same as  above,  no  be t te r  address

Other :

Sea rch

-:p,*'ta # ,X"/-/.rrr/-'7 i !, , ; :; ^ V+i r ig ft/a,t to.'ia, tg

So. t*f ,llod,lArtfrt *& wrf-t,
Lc CaN,,-17:t&i*

S e c t i o n
: l  )'  , T'Tfee,(vY

Searched by

1lhft-t
PERMANENT RECORD

FOR INSERTION IN TAXPAYER'S FOLDER



S T A T E  O F  N E I " T  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

'June Y-L9&7'

JUL 0 I 1s8?
Martln J. McNamara
795 Lexingtor, e.rliuc Apt'; 4-ft GC CuuTut 9t""t a 3:)
New Yo rk ,  NY  ' 1002 f '  tDA3 . /

Dear Mr. McNamara:

Please take notlce of the declslon of the State Tax ComrnissLon encLosed
herewith.

You have now exhaust,ed your right of review at the adrninistratlve level.
Pursuant to sect ion(s) 690 and l3I2 of the Tax Law, a proceedLng tn court  to
revlew an adverse decision by the State Tax Counlssion may be tnstltuted only
under Article 78 of the Clvll Practlce Law and Rules, and must be commenced ln
the Supreme Court of the State of New York, Albany County, withln 4 months from
the date of thLs notLce.

Inquirles concerning the computatLon of tax due or refund allowed Ln accordance
wlth thls decision nav be addressed to:

NYS Dept. Taxation and Flnance
AudLt Evaluatlon Bureau
Assessment Review UnLt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

STATE TAX COIOTISSION

Taxing Bureaurs Represent,ative

Peti t loner I  s RepresentatLve :
Louls F. Brush
101 Front St,reet
MLneo la ,  NY 11501

Very truly yours,
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I I I .  Whether pet l t l .oner has substant iated the character and amount of

business expenses clained as deductions from gross lncome for t,he years at

l ssue.

FINDINGS OF FACT

1. Pet l t ioner,  MartLn J. McNamara, t l .mely f l led New York State lncome tax

resident returns for 1978 and 1979, whereln he elected a f l l lng status of

"slngle".  Pet l t loner also f l led unlncorporated buslness tax returns for sald

years .

2. The 1978 income tax return l lsted pet l t loner 's occupat lon as narket ing

consul- tant and engineer and reported $34,847.00 ln total  lncome, consist lng of

$1 ,157.00  in  in te res t  lncome and $33,690.00  in  bus lness  income.  The copy  o f

the Federal  Schedule C attached showed "Income" of $38,746.00'  of  whlch

$38,596.00 was reported as ar is lng fron act iv l t les as a narket lng consultant

and $150.00 from lectur lng. The Federal  Schedule C reported the fol lowlng

exPenses:

Newspapers, magazlnes
Telephone
Accountlng
Sports with cl ients
Soclal lz lng wlth cl lents
Dry cleaning
Brlefcase and suppl les
I lospltalLcy
Cost of rrBralnstorm Sesslonstt
Intervlew appl icants for c l ients
Cassettes, tapes for taktng notes
Att,endance at drama events

Total

The $5,056.00 ln expenses deducted from revenues of

$33,690.00  ne t  bus iness  income repor ted .

$  301
240
L25
631
897
363
108
686
734
493
311
167

$5  , 055

$38 ,746 .00  resu l ted  l n  t he

3. The wage and tax statement attached to the return showed $38,596.05 ln

"wages, t lps, other conpensat lon'r  f roo Sudler & Hennessey, Incorporated. The
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statement is sSamped wlth an arrow point lng to the $38,596.05 f lgure, wlth the

legend "Included ln Schedule C".

4. The 1978 unincorporated buslness tax return shows the fol lowing: net

prof i t  and total  incoue fron buslness before New York modlf icat lons was $33'690.00;

from this amount was subtracted $38,596.00 as a "subtract ion'r ,  resultLng ln

to ta l  (and ne t )  loss  f rom bus l -ness  o f  $4 ,906.00 .  The $38,596.00  annount  l ras

also noted as "wages subject to FICA tax included tn Schedule C".

5. On March 26, L982, the Audlt  Divls lon tssued a Statement of Audlt

Changes to petLt loner for the year 1978 whlch contalned the fol lowlng explanat lon:

"Expenses clained on your 1978 personal income tax return are not
ordtnary and necessary ln the productlon of income as an employee.

According to the infornat lon submitted, your 1978 tax l labl l l ty has
been reconputed as fol lows:

Wages
0ther
Total  wages
In teres t
Total  income
Itemlzed deduct lons
Balance
Exemption
New York taxable lncome

Your naximum t,ax benefit

Tax on New York taxable incone
Tax pald on or iginal  return
Balance due

ADDITIONAL TAX DUE

ls  computed to  be  $283.87 .

$  38 ,  569  . 00
150 .00

F3E'Jm-O'
I  ,  157 .00.

$39 ,876 .00
3 ,  048  . 00

$36 ,  828 .00
6s0 .00

$36';i78To-

NYS NYC

$3 ,402 .83  $1 ,155 .65
2 ,768 .90  939 ,4L

$  633 .93  $  216 .24

$ 9 5 0 .  1 7 "

6. Based on the aforementloned Statenent of Audit  Changes, the Audlt

Divls lon, on Apri l  14, 1982, Lssued a Not lce of Def lc lency to pett t ioner for

1978 '  asser t lng  add l t lona l  New York  S ta te  and C l ty  tax  due o f  $850.17 ,  p lus

in te res t  o f  $245.25 ,  fo r  a  to ta l  a l leged ly  due o f  $1 ,095.42 .
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7. The 1979 return also l lsted pet i t tonerts occupat ion as market lng

consu l tan t  and eng lneer ,  and repor ted  $33,967.00  tn  to ta l  Lncome,  cons ls t ing  o f

$33,949.00  ln  bus lness  lncome and $18.00  ln  o ther  lncome.  The copy  o f  the

Federa l  Schedu le  C a t tached showed " Incone"  o f  $40,256.00 ,  o f  wh lch  $38 '683.00

hras reported as ar ls lng from act lvLt, ies as a market lng consultant '  $225.00 fron

eng lneer ing  consu l t lng ,  $150.00  f ron  lec tu r ing  and $1 ,198.00  as  ln te res t

lncome. The Federal  Schedule C reported the fol lowlng expenses:

Newspapers, magazlnes, etc.
Telephone
Accountlng
Sports with clLent,s
Campaign promot,lon expenses
Dry cleanLng
Brl .efcase and suppl ies
Hospital l ty
Research assistant cost
Dues and menbershlps
Host lng rrBralnstorm Sesslons"
IntervLewlng applicants
Casset tes ,  tapes  fo r  no te  tak ing
Attendance at drama events for publlc speaklng

Total

The $6 ,307.00  in  expenses  deducted  f rom revenues o f  $40 '256.00

$33,949.00  ne t  bus lness  lncome repor ted .

$  313
300
t25
92L
984
406
L24
832
806
31

627
388
29r
159

$6 ,307

resulted in the

8. The wage and tax statement,  at tached to the return showed $38'682.63 ln

"wagesr t lps, other conpengat lon" from Sudler & Hennesseyr Inc. The statement

is stamped with an arrord point ing to the $38,682.63 f lgure'  with the legend

"Included ln Schedule C".

9. The 1979 unlncorporated business tax return shows the fol lowing: net

prof l t  and total  Lncoue frou business before New York rnodlf lcat ions was $33 1949.00;

from thls amount was subtracted $38,683.00 as a "subtractLon",  result ing l -n

to ta l  (and ne t )  loss  f rom bus iness  o f  $4 ,734.00 .  The $38,583.00  amount  was

also noted as "FICA wages, included ln Schedule C".
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10. 0n February 1, 1983, the Audit  DLvislon issued a Statement of Audlt

Changes to pet i t loner for the year 1979 whlch contalned the fol lowlng explanatLon:

'rAs a salarled employee r lou are not a buslness entlty and
therefore are not ent i t led Eo clatm Schedule C deduct lons as these
expenses are not ordtnary and necessary for the productlon of lncome
as an employee.

Taxable income per
Adjustrnent
Corrected taxable

NEI4I YORK STATE NEI^I YORK CITY

return

lncome

$30 ,301 .00
6 ,307  .00

$56';6'0'8:d6'

--Fi;i7a:ir
902.94

$  27  L  . 20  $  1  , 049  . 48 ' ,

Maxlmum tax/Tax on above
Tax previously stated

BALANCE DUE

$3 ,414 .70
2 ,636  . 42

$  778 .28

11. Based on the aforementLoned Statement of Audit  Changes, the Audlt

Dlvls ion'  on Apri l  8,  1983, issued a Not lce of Def lc iency to pet l t loner for

1979 asser t lng  add l t lona l  New York  S ta te  and C i ty  tax  due o f  $1 ,049.48 ,  p lus

i n t e r e s t  o f  $ 3 4 8 . 8 4 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 1 , 3 9 8 . 3 2 .

12. Pet i t toner 's tax returns were selected for exanlnat lon along wlth

those of approxlmately 100 other lndlviduals on the basis that the returns had

been prepared by a part lcular accountant.  An invest igat lon had dlsclosed that

sald accountant had conslstently prepared returns on which an Lndtvldual wlth

wage or salary income shown on wage and tax statements had reported sald lncome

as business recelpts on Federal  Schedule C. Departnent of Taxat lon and Flnance

audltors were dlrected to revlew the returns and to dlsal low clalned buslness

exPense deducElons if the taxpayer appeared to be an employee recelvi.ng wage or

salary income reported on nage and tax statements. Pet l t lonerrs clalmed

Schedule C deduct l-ons were disal lowed on that basis.
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13 .  Pet i t loner  contends :

(a) That the proposed def lc l-encies were apparent ly nade to protect

against the explrat ion of the statute of l lmltat lons for assessments.

(b) That the proposed def lc lencles are arbi trary and caprlcLous

because the taxpayer was not lnformed of the audlt and was deprlved of hls

rights to furnLsh docunentation and/or explanations with respect to saLd

dlsal lowances.

(c) That the deficlencl.es are based upon a disallowance of expenses

whlch is further based upon an erroneous factual assumption that the expenses

were not ' rordinary and necessarytt .  The dlsal lowed expenses are deduct i .ble as

"ordlnary and necessary" buslness expenses under section 162 of. the Internal

Revenue Code and/or deductlble for the production or naintenance of Lncome

under sect lon 2I2 of the Internal Revenue Code.

(d) That regardless of the classi f lcat lons under the di f ferent

Internal Revenue Servlce code sect lons, or al ternat lve Internal Revenue

Code sect lons permlt t lng the deduct lbi l icy of the expenses, taxable Lncome is

unchanged.

L4. Pet i t ioner submltted documentary evidence ln the forn of cancel led

checks and worksheets ln substant iat ion of a port lon of the buslness expenses

he clalrned on Federal Schedule C for the years at issue. Ilowever, the evidence

subnit ted dld not relate to a character lzat lon of the expenses as buslness

rather Ehan personal.  In addtt ion, the documents did not substant late whether

any portion of the clalned expenses were unrelmbursed employee buslness expenses

or mlscel laneous l tenlzed deduct lons.

CONCLUSIONS OF LAI^I

A. ThaE the not lces

arbl t rary and capr lc lous.

of  def lc iency were

The returns were

issued and were not

erroneous and the Audtt

properly

patent ly
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Dtvlsion was just l f ied ln disal lowlng the business expenses clalned by pet l t loner,

Mart ln J.  McNamara, on Federal  Schedules C f l led for 1978 arrd 1979. The not ices

of def lc iency were preceded by statenents of audlt  changes and petLt ioner had

an opportunLty to ftle anended returns clalnlng enployee business expenses as

adjustments to income on Federal  Form 2L06, or as i temlzed ulscel laneous

deduct lons, but dld not do so.

B. That the fact that pet i t ionerrs returns r ,rere selected for examlnat lon

because of certain pract ices of hls accountant ls l r relevant.  Pet l t lonerrs

l1abi1l ty depends soLely on the facts adduced hereln.

C. That pet l t loner,  Mart ln J.  McNamara, has fat led to sustaLn hls burden

of  p roo f  (Tax  Law $  689[e ] ;  Adn in ls r ra r ive  Code $  T46-189.0 [e ] )  to  show ( t )

that he was engaged ln a trade or buslness other than as an employee (Internal-

Revenue Code $ 62Ul);  (1f)  that the expenses ln questton were trade or buslness

deduct lons of an enployee deduct lble pursuant to Internal Revenue Code $ 62(2);

and (iil) that the expenses ln questlon nere ordinary and necessary busLness

expenses deduct ible under Internal Revenue Code $ I62(a).

D. That the pet l t lons of l {art ln J.  McNamara are denled and the not lces of

de fLcLency  da ted  Apr l l  14 ,  1982 and Apr l l  8 ,  1983 are  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

JUN 0 91s87
PRESIDENT


