
STATE OF NEW YORK

STATE TAx CO}OIISSION

In the rVatter of  the Pet i t ion
o f

l{alcom P. & l{argaret S. Mclean

for Redeterminat,ion of a Deficieney or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 45,
Ti t le T of the Adnlnlstrat lve Code of the
Ci ty  o f  New York  fo r  the  Year  1980.

AFFIDAVIT OF YAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commlsslon, that he/she is over 18 years
of age, and that on the 13th day of February, 1987, he/she served the withln
not ice of Revised Declsion by cert i f led mai l  upon Malcom P. & Margaret S.
Mclean the pet i t ioners in the withln proceedin1, b! enclosing a true copy
thereof ln a securely sealed postpald wrapper addressed as fol lows:

Malcom P. & I{argaret S. Mclean
660 Madtson Ave.
New York, NY 10021

and by deposit ing same enclosed
post off ice under the excluslve
Service within the State of New

That deponent further says
herel-n and that the address set
o f  the  pe t i t ioner .

i .n a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address

' |  
/ ) t  " J t t cL ';_.1 t, rr_r- \

/ '. /  \ )

Sworn to before ne thls
13 th  day  o f  February ,  L987.

ster  oaths
to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ion
o t

Malcom P.  & Margaret  S.  Mclean

for  Redeterminat ion of  a Def i .c tency or  for
Refund of  New York State Personal  Income Tax
under Article 22 of the Tax taw and New York
Ci ty  Personal  Income Tax under Chapter  46,
Tl t le  T of  the Adnin is t rat ive Code- of  the
Ci ty  of  New York for  the Year 1980.

AFFIDAVIT OF MAILING

St,ate of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she ls over 18 years
of age, and that on the 13th day of February, 1987, he served the withln not ice
of Revised Declsion by cert l f led nai l  upon l lenry T. Benedetto, the representat lve
of the pecLt loners in the within proceedlng, by enclosing a true copy thereof
in a securely sealed postpald wrapper addressed as fol lows:

I lenry T. Benedetto
Meyner and Landis
Gateway One, Sulte 2500
Newark, NJ 07L02

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the representat lve
of the pet j . t ioner herein and that the address set forth on said wrapper ls the
lasc known address of the representat ive of the pet i t loner.

.  ( i .  t L r  \  '  t ) l
t J r 1 t i '

before me thl .s
o f  February ,  f987.

Authorize
Tax Law sec t lon  174



S T A T E  O F  N E T ' I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O F . K  L 2 2 2 7

February 13, L987

Malcom P.  & I largaret  S.  Mclean
660 Madlson Ave.
New York,  NY f0021

Dear Mr. & Mrs. Mcl,ean:

Please take not ice of the Revised Decislon of the State Tax Conrmlssion enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690 & 1312 o f  the  Tax  Law and Chapter  46 ,  T i t1e  T  o f
the Adninistrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract lce Law and Rules, and must be commenced in
the Supreme Court of the State of New York, AJ-bany Countlr within 4 months from
the da te  o f  th is  no t ice .

Inquirles concerning the computation of tax due or refund allowed in accordance
\^r i th this decision nav be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Review Unit
Bui lding / i9,  State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc:  Taxing Bureaurs Representat i -ve

Pet i t ioner  I  s  Representat ive :
I lenry T.  Benedet to
Meyner and Landi-s
Gateway One,  Sui te 2500
Newark,  NJ 07102



STATE OF NEW YORK

STATE TAX CO}AIISSION

In the l {at ter of  the Pet i t ion

o f

MALCOM P. \lcLEAN AND ITARGARET S . l{cLEAN

for Redetermlnat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art ic le 22 of the Tax Law and New York
City Personal Income lax under Chapter 46,
Tl t le T of the AdmLnistrat ive Code of the Ciry
of New York for the Year 1980.

REVISED
DECISION

Peti t . ioners, Malcon P. Ic l .ean and l{argaret S. }{c lean, 660 Yadison Avenue,

Su i te  601,  New York ,  New York  1002f ,  f l l ed  a  pe t i t ion  fo r  redeterminat lon  o f  a

def ic iency or for refund of New York State personal lncome tax under ArtLcLe 22

of the Tax Law and New York City personal income tax under Chapter 46, Ti t le T

of the Administrat ive Code of the City of New York for the year 1980 (Fi le No.

s 1 0 1 7 ) .

A hearing was held before Dantel  J.  Ranal l i ,  I lear ing Off icer,  at  the

off ices of the State Tax Commlsslon, Two World Trade Center,  New York, New

York ,  on  Januar l  30 ,  1986 a t  9 :45  A.M. ,  w l th  a l l  b r ie fs  to  be  submi t ted  by

Apri l  20, 1986. Pet i t loners appeared by Meyner & Landls,  Esqs. ( I lenry T.

Benedet to ,  Esq.  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  John P.  Dugan '

Esq.  (Lawrence A.  Newman,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Tax Benef l t  Rule,  as prov ided under sect ion 58(h)  of  tha

Internal  Revenue Code,  is  appl lcable for  New York State and Cl ty  purposes.
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FINDINGS OF FACT

1. Cn September 21, 1981, Malcom P. Mclean and hls wife,  Margaret S.

Mclean, late f i led a joint  New York State Income Tax Resident Return (wlth City

of New York Personal Income Tax) for the year 1980. 0n such return, pet i t loners

showed no New York State or Clty personal lncome tax liablllty, based priroarlly

on  a  c la imed net  opera t ing  loss  car ry fo rward  o f  $11 '951,766.16 .  However ,  New

York State and City rninlmum income taxes were computed and paid on the followLng

repor ted  l tems o f  tax  p re fe rence:

Amount

Accelerated depreclat ion on real property
Capital  galn deduct ion
Total  federal-  i tems of tax preference
New York  add i t ion  -  sec t lon  622(a)  (3 )

res tora t ion  o f  ne t  opera t ing  loss  deduct lon
Balance
Less: 207. capLtal gain deduction
Total  New York i tems of tax preference

2. 0n their  return, petLt ioners claimed a basls

$  3 ,265 ,24L  .oO
$17 ,400 ,796 .00
$  2 ,708 ,986 .00
$14 ,591 ,810 .00

ad jus tment  o f  $2 ,025,000.00

wi th  respec t  to  s tock  so ld  ln  1980.

3 .  On Novembet  7 ,1983,  the  Aud l t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes to petitioners wherein their New York State and City minimum lncome

taxes were reconputed based on the following explanation:

" In  regards  to  the  bas is  ad jus tment  o f  $2 ,025,000.00  deducted
from your Federal capLtal gain in arriving at your New York capital
gain please be advised of the fol lowing:

The subtractLon modlf lcat ion permit ted under Sect ion 612(c) (4)

appl les to the disposit ion of property where the ruLes for computat lon
of the basis under Art ic le 16 are di f ferent fron the federal  rules.
I f  the computat lon of the basis under Art ic le 16 results in a higher
basis than the basis for Federal  income tax purposes and the property
was owned by the taxpayer at the end of the last year taxable under
Art ic le 16 is not determlned as being the fair  market value as of
December 31, L959. The basls determined as start lng with the date of
acqu is i t ion  o f  the  proper ty .  I s ic ]

$  590  , 625 .00
$ r3 ,544 ,930 .00
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There is no deduct, lon that basis computed under Art ic le 16 of
stock sold in 1980 would be any di f ferent than the basis for federal
income tax  purposes . "  l s ic ]

4. Based on the above statement,  a Not ice of Def lc iency was issued

against pet i t ioners on January 5, 1984, assert ing addlt lonal New York State and

Ci ty  min imum income taxes  o f  $216,896.14 ,  p lus  in te res t  o f  $70,845.07 ,  fo r  a

t o t a l  d u e  o f  $ 2 8 7 , 7 4 I . 2 I .

5 .  On Apr i l  3 ,  1984,  pe t i t ioners  f i led  a  pe t i t lon  where ln ,  Ln  add l t ion  to

contest ing the dlsal lowance of the sect ion 612(c) (  )  modif icat lon, they further

clairned that:

" In arr iv ing at pet i t ioners I  1980 rninlmum taxable income
$3,265,24 I  was  lnc luded as  the  New York  S ta te  Add i t ion  fo r  Res tora-
t ion  o f  Net  Opera t ing  Loss  Deduct ions  (Sec tLon 622(a)  (3 )  o f  Ar t i c le
22),  I loweverr the ful l  net operat ing loss carryover ref lected in the
1980 return r i ras not ut i l lzed. to reduce 1980 taxable income. Therefore
to the extent the net operat ing loss was not trestoredt i t  should not
increase l9B0 rninlmum taxable income."

Re l ie f  sought ,  accord ing  to  sa id  pe t i t lon ,  r las  as  fo l lows:

"a. Redeterminat ion and ful l  abatement of the $216,896.14
def ic iency .  .  ,

b .  R e f u n d  l n  t h e  a m o u n t  o f  $ 1 1 8 , 8 2 9 . . . " .

6 .  A t  the  hear ing ,  pe t i t ioners  f i led  an  Amended Pet i t ion .

was claimed therein on the amended ground that:

Redeterminat ion

" - -  to  the extent  the net  operat lng loss carryover  was not
ut i l lzed (a)  the net  operat ing deduct ion for  mln imum tax purposes \ tas
not rrestoredt and (b) 1980 rninimum taxable income should not include
i tems of  tax preference to the extent  that  no tax benef l t  was derLved
in  1980  by  pe t i t l one rs  f o r  such  i t e rns  o f  t ax  p re fe rence . t t

Rel ie f  sought ,  according to the Amended Pet i t lon,  r ras as fo l lows:

"a .  Redeterminat ion  and fu l l  aba tement  o f  the  $216,896.L4
def ic iency .  .  .

b .  Refund in  the  amount  o t  $272,L78.
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7. During the hearing, pet l t i .oners conceded the issue with respect to the

basis adjustnent.  However,  pet i t ioners maintained that they are properly due a

refund because the New York return as filed Lncorrectly included ln minimum

taxab le  income $3,265,24 I .00  o f  p r io r  years '  tax  p re fe rence l tems fo r  wh lch  no

tax  benef i t  was  der ived  and such re tu rn  a lso  fa i led  to  exc lude $1 ,5161569.00  o f

1980 tax preference l tems whl"ch dld not reduce the pet i t loners'  1980 taxable

lncome. Pet l t ioners argued that appl icatLon of the "tax benef i t  rule" results

in  the i r  be lng  en t i t led  to  a  ne t  re fund ln  the  amount  o f  $189,558.00  ra ther

than be ing  l lab le  fo r  the  de f ic iency  o f  $216,896.L4 .

8. Pet i t ioners'  1980 federal  taxable income before appl lcat ion of tha

$ 1 1 , 9 6 1 , 7 6 6 . 0 0  n e t  o p e r a t i n g  l o s s  f r o m  p r i o r  y e a r s  w a s  $ 7 , 1 7 9 1 9 5 6 . 0 0 ;  t h e r e f o r e ,

$4 ,78Lr810.00  o f  the  ne t  opera t ing  loss  car r ied  to  1980 was no t  used to  reduce

1980 federal taxable income. By operation of Int,ernal Revenue Code sectlon

I 7 2 ( d > ( 2 ) ( B ) ,  t h e  $ 4 , 7 8 1 , 8 1 0 . 0 0  u n u s e d  n e t  o p e r a t i n g  l o s s  c o u l d  n o t  b e  c a r r l e d

forward to any subsequent year.  Sald sect ion required the long-term capital

ga in  deduct ion  fo r  1980 o f  $17,468,919.00  to  be  added back  to  1980 income to

determine whether any of the net operat lng loss for years prLor to 1980 could

be car r ied  fo rward  f rom 1980 to  subsequent  years .  Add ing  back  the  $ I7 ,468,919.00

cap i ta l  ga i .n  deduc t ion  to  1980 income more  than o f fse t  the  $4 ,78 I ,810.00  ne t

operat lng loss remaining to be carr ied over.

9. In their  1980 New York income tax return as or iginal ly f i led'  pet i t ioners

claim that they erroneously "restored' f  the tax preference l tems of pr l -or years

in  the  amount  o f  $3 ,265,24 I .00 .  In  the  Anended Pet i t ion ,  pe t l t loners  omi t ted

thls restorat ion and, in addlt lon, reduced 1980 tax preference l tems by the

d i f f e r e n c e  b e t w e e n  $ 3 , 2 6 5 , 2 4 I . 0 0  a n d  $ 4 , 7 8 1 , 8 1 0 . 0 0 ,  o r  $ 1 , 5 1 6 , 5 6 9 . 0 0 ,  t h e
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extent to which 1980 tax preference i tems did not serve to reduce 1980 taxable

income.

10. Pet i t ioners contend that sect ion 58(h) of the Internal Revenue Code

(the tax benefLt rule) is properly appl lcable to New York State and City

minimum income tax. Accordingly, they argued that they are properly due a

re fund o f  $189,558.00 ,  computed as  fo l lows:

COUPUTATION OF REFUND

Recalculation of Ml,nimum Tax:
1980 Tax  Pre ference I tems:

1 .  Cap i ta l  ga in  deduct ion
Federal  Capital  Gain

Capital  Gain deduct ion aE 607"
2 .  Acce le ra ted  deprec ia t ion
Total  1980 Tax Preference ICems

Less Amount of 1980 Tax Preference
items for whtch federal taxable
income was not reduced and no
tax  benef i t  der ived  -

Total  unused net operat ing loss
car ryover  to  1980

Less - pr lor year net operatLng
loss deduct lons lncluded in the
unused net operacing loss earry-
over  to  1980

1980 Tax Preference l tems for
whlch no tax benef l t  was derived

1980 Tax Preferenee l tems for which tax
benef i t  was derived

Less - 2O7" of capital  galn deduct l-on

Less  spec i f l c  deduc t ion
Minimum Taxable Income

Mininun Tax at 8.57.
Tax Paid
Refund

$4 ,781 ,810

$3 ,265  , 24 r

$29 ,L r4 .866

$ L 7 , 4 6 8 , 9 L 9
5 9 0 , 6 2 5

1 8 , 0 5 9  , 5 4 4

r , 516 ,569

r6 ,542 ,975

3 ,493 ,783
L3 ,049  ,192

5  ,000
13 ,oh4 ,L92

r , r09 ,756
1 ,298 ,314

1 8 9 , 5 5 8
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11 .  The Aud l t  D lv is ion ts  pos i t ion  is  tha t  pe t l t ioners  p roper ly  computed

the net operat ing loss restorat ion on their  or iglnal  return in accordance wlth

sect ion 622(a)(3) of the Tax Law and that s lnce Internal Revenue Code sect lon

58(h) does not change the meaning of i tems of tax preference, said sectLon ls

no t  app l i cab le  fo r  New York  S ta te  and C i ty  purposes .

12. During the hearing, the Audtt  Dlvls ion submitted a not ice of addit lonal

de f ic iency  where in  an  add i t iona l  de f ic iency  o f  $5 ,1L2.16  was asser ted  as

fo l lows:

"Audit  fai led to recognize radjusted l ternized deduct ionsr as an
i te rn  o f  tax  p re fe rence as  fo l lows:

I temi.zed Deduet ions
Less Yedical  Deduct ions

Less 602 AGI
Ad jus ted  I te rn ized Deduct ion

New York State Yinimum Tax
New York City Vinimum Tax

Total  Tax

$68 ,804  . 50
8 ,543 .80

$60 ,260 .70
-0-

$60 ,260 .70

3 ,6 t5 .64
1 ,505  . 52  ,

$TilZ]I6'''

13. Pet i t ioners did not chal lenge the addit ion to i tems of tax preference

of adjusted i temized deduct ions.

CONCLUSIONS CF LAW

A.  Tha t  t he  Aud i t  D i v i s i on rs  ad jus tmen t  d i sa l l ow ing  pe t i t i one rs f  c l a imed

adjustment  to the basl -s  of  s toek sold dur ing 1980 is  susta ined s ince pet i t i .oners

have conceded sald adjustment  by the Audi t  Div is ion (see Findlngs of  Fact  "2" ,

t t 3 t t  and  t t 7 t t ,  sup ra ) .

B.  That  sect l -ot  622 of  the Tax Law provides,  in  per t inent  par t '  that :

I  The Aud i t  D iv is ion  er roneous ly  ca lcu la ted  the  to ta l  tax  as  $5 ,112.16  due
t o  a n  a d d i t l o n  e r r o r .  T h e  c o r r e c t  t o t a l  s h o u l d  h a v e  b e e n  $ 5 , L 2 2 . L 6 .
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"(a) The New York mlnimum taxable income.. .shal l  be the sum of
the  i tems o f  tax  p re fe rence. . . reduced (bu t  no t  be low zero)  by  the
aggregate of the fol lowing:

* * *

(3 )  . . . the  amount  o f  any  ne t  opera t ing  loss  o f  the  taxpayer ,
as determined for federal  income tax purposes, whlch remains as a net
operat ing loss carryover to a succeeding taxable yeat.  In such case'
however,  the amount of such net operat ing loss used to reduce the sum
of the i tems of tax preference shal l  be treated as an i tem of tax
preference in the next succeeding taxable years, ln order of t lme' in
whlch such net operatlng loss carryover reduced federal taxable
income. t t

C. That Internal Revenue Code sect ion 58(h) and the regulat ions promulgated

thereunder govern a taxpayerrs treatment under the tax benef i t  rule.  Sect lon

58(h) was enact,ed to eliminace the inequltles that resulted for taxpayers who

were required to pay a minlmum tax on i.tems for whlch they did not recelve a

tax  benef i t .

D. That recent ly,  the New York State Court  of  Appeals has interpreted the

language found within sections 622 and. 607 of. the Tax Law (and consequently,

sec t ions  T46-122.0  and T46-L07.0  o f  the  Adu in is t ra t i ve  Code o f  the  C i ty  o f  New

York) to provide for the appl lcat ion of sect lon 58(h) of the Internal Revenue

Code to the New York State (and City) laws except in those instances when

sec t ion  622(b)  (and sec t ion  T46-122.01b1)  spec i f i ca l l y  nod i fy  the  federa l  ru les

(see t {a t te r  o f  Hunt  v .  S ta te  Tax  Cornmn, ,  65  NY2d 13) .

E. That al though sectLon 622(a) (3) of  the Tax Law provides for the

t f res to ra t ion"  o f  $31265r24L.00  o f  p r io r  year  tax  p re fe rence i tems,  pe t i t loners

received no tax benef i t  f rom such pr ior year tax preference l tems. Accordlngly,

seet ion 58(h) of the Internal Revenue Code is appl icable and the aforestated

amount should not be added to pet i t lonersr 1980 i tems of tax preference.

F .  That ,  add i t iona l l y ,  pe t i t ioners  may proper ly  exc lude $1 ,516,569.00  o f

1980 tax preference i . tems for which no tax benef i t  was received.
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c .  That  sec t ion  689(e)  o f  the  Tax  Law and sec t ion  T46-189.0(e)  o f  the

Adninlstrat ive Code of the City of New York provide that:

" In any case before the tax connl-ssion.. . the burden of proof
sha11 be upon the pet i tLoner except for the fol lowlng lssues'  as to
which the burden of proof shal l  be upon the tax commisslon:

* * *

(3) whether the pet i t ioner is l iable for any lncrease ln a
def ic iency where such increase is asserted ini t tal- ly af ter a not ice
o f  de f ic iency  was mai l -ed  and a  pe t l t ion  under  th is  sec t ion  f i1ed . . . " .

H .  That  the  ad jus ted  i temized deduct ions  o f  $60,260.70  are  proper ly

includible as an i ten of tax preference during the year at issue. Since saLd

amount was computed from amounts reported by pet i t loners on thelr  return'  the

Audit  Divis ion has sustained i ts burden of proof.

I .  That pet i t ioners are properly due a refund of New York State and Clty

minimurn income tax of $184r435.00 computed as fol lows:

l l inimum Taxable Income as
computed by pet l t loners (see
Finding of  Fact  "10" ,  supra)

Add:  Adjusted l temized Deduct ions
Corrected Minimum Taxable Income
Yinimum Tax at  8.57.
Tax Paid
Refund Due

J.  That  the petLt ion of  Malcom P.  l , Ic lean

granted to the extent  prov lded ln Conclus ions

No t l ce  o f  De f l c i ency  i ssued  Janua ry  5 ,  1984  l s

i s  d l rec ted  to  re fund  the  sum o f  $184 ,435 .00 ,

rnay be lawfully owing.

DATED: Albany, New York

$13 ,044 , r92 .00
60 ,260 .70

$L3 ,L04  , 452 .70
$  1 ,113 ,879 .00

r  , 298 ,314 .00
184 ,435  . 00

and Margaret  S.  Mclean is

of  Law t rEt t ,  t tFt t  and t t l t t ;  that  the

cancel led and the Audl t  Div is ion

togeEher wi th such lnterest  as

STATE TAX COMMISSION

CO}OIISSIO

FEB I 3 19gl


