
STATE OF NEW YORK

STATE TN( CO.YiUISSION

In the l{atter

Charles

the Petiti-on

McCarthy

o f
o f

F'

for Redeterminat ion of a Def ic iency or Revision
of a Determinatlon or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for  the  Year  1968.

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she Ls over 18 years
of age, and that on the 16th day of Januaryr 1987, he/she served the within
not lce of Decision by cert l f led mai l  upon Charles E. McCarthy the pet l t ioner i .n
the wlthln proceeding, by enclosing a rrue copy thereof in a securely sealed
postpaLd wrapper addressed as fol lows:

Charles E. McCarthy
I Deerhill Road
Demares t ,  NJ  07627

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United Stat,es Postal
Servlce within the State of New York.

AFFI.DAVIT CF UAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
l6th day of  January,  L987.

Ehorized to admlnister oaths
Tax Law sect ion 174pursuant to
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AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax CommLssion, that he/she is over 18 years
of age, and that on the 16th day of Januaryr 1987, he served the within not ice
of Decision by cert i f ied mai l  upon Angelo Arnato, the representat l -ve of the
pet i t ioner in the wlthin proceedlng, by enclosi .ng a true copy thereof 1n a
securely sealed postpaid wrapper addressed as fol lows:

Angelo Amato
45 Leg lon  Dr .
Cressk i l l ,  NJ  07626

and by deposit ing same enclosed in a postpaLd properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee 1s the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne this
16th t lay of January, 1987.

Tax

Authorized to rnini.ster oaths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

January 16, L987

Charles E. McCarthv
8 Deerhl l l  Road
Demares t ,  NJ  07627

Dear Mr. McCarthy:

Please take not lce of the Decision of the State Tax Commission enclosed
herewl-th.

You have now exhausted your rlght of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng in court  to revlew an
adverse declslon by the State Tax CorrrnLsslon nay be instltuted only under
Art ic le 78 of the CivLl  Pract ice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date  o f  th ls  no t ice .

Inquirles concernlng the conputation of tax due or refund allowed ln accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluation Bureau
Assessment Review Unlt
Bul lding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc:  Taxing Bureaurs Representat ive

Pet i t ioner  t  s  Representat lve :
Angelo Amato
45  Leg ion  Dr .
C ressk i l l ,  NJ  07626



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet l t lon

CHARLES E. McCARTHY

for Redeterminat ion of a Def lc iency or for
Refund of Personal Income Tax under LttIcIe 22
of the Tax Law for the Year 1968.

DECISION

Peti t ioner,  Charles E. McCarthy, 8 Deerhl l l  Road, Demarest,  New Jersey

07627, f i led a pet i t lon for redeterminat lon of a def ic iency or for refund of

personal lncome tax under ArticLe 22 of the Tax Law for the year 1968 (File No.

01229) .

A hearing rrras corunenced before Doris E. Steinhardt,  Hearlng Off icer,  at

the off ices of the State Tax Conmlssion, Two lJor ld Trade Center,  New York'  New

York, on Februaxy 25, 1986 at 9:45 A.1"1. and conclnued to conclusion on May 13,

1986 a t  1 :15  P.M. ,  w i th  add i t lona l  ev idence to  be  subn i t ted  by  August  5 ,  f986.

Pet i t ioner appeared by Harry Cohen, Esq. and Angelo Anato, C.P.A. The Audit

Divis ion appeared by John P. Dugan, Esq. (Lawrence Newman, Esq.,  of  counsel) .

ISSUES

I. Whether pet i t loner may al locate a port lon of his income to non-New

York sources based on days worked outslde of New York.

I I .  Whether the Audit  Divis ion properly disal l -owed pet i t lonerrs deduct ions

for employee business, t ravel and entertainment expenses.

FINDINGS OF FACT

1. Pet i t ioner,  Charles E. McCarthy, a New Jersey resldent dur ing the

perl-od under conslderation, tfunely filed a New York State Nonresldent Income

Tax Return for 1968. Mr. McCarthy was the president and nat ional sales off lcer

o f

o f
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of Leath, I"lcCarthy and Maynard, Inc. ("Leath"), a manufacturer of hosLery and

other i tems wlth pr inclpal of f lces and facl" lLt les ln North Carol lna.

2. In 1968 Mr. McCarthy reported New York State tncome fron wages of

$90,000.00, plus income of $360.95 receLved from Lnsurance premiums. He adjusted

this Lncone by deduct lng $18,459.37 which he clalned to be employee buslness

I
expenses.' l le allocated the resultl"ng lncome to sources wl"thLn and wlthout New

York State, uslng a percencage arrtved at by dlvldlng L32, represent lng the

number of days worked within the State, by 22I,  representtng the total  number

of days worked.

3. 0n July 26, L97L, the Income Tax Bureau lssued to Mr. McCarthy a

Statement of Audlt Changes for the year 1968, explalnLng that both the alloca-

tlon of lncome to sources outside of New York State and the claLmed busLness

expenses were belng dlsal lowed l-n ful l  because of Mr. McCarthyrs fal lure to

reply to two letters which had requested substantlating Lnfornatl-on. Baeed on

the Statement of Audlt Changes, Ehe Audlt Dtvl-slon, on the same date, isgued

agalnst Mr. McCarthy a Not lce of Def lc lency ln the amount of $6'015.04 for the

year  1968,  p lus  lneeres t .2

4. As hls employerfs sales representat lve, Mr. McCarthy was requlred to

travel to various states to meet wlth store managers, buyers and other customers

and to vls i t  stores where hl"s conpanyrs products were dlsplayed. He was also

The lndlvidual expenses l lsted on an attached schedule total  $L8'240.87,
rather than the amount clalmed.

Mr. McCarthy t imely protested thls Not ice. Fol lowlng a hearing, the
State Tax Commtsslon issued a dectslon (Matter of  Charles E. McCarthy,
Sta te  Tax  Con iss ion ,  October  2 ,  1981) .  Upon Mr .  McCar thyrs  reques t ,  the
Commission vacated i ts declslon on or about December 5, 1983 and granted a
rehearlng.
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extremely act lve in the United Cerebral  Palsy Foundat lon (" the Foundat lonr ' ) ,

and each year he helped to organize a pto-amateur golf tournament in New Jersey

for the benef i t  of  the Foundat ion. He enl lsted the aid of his buslness

customers and associates to help with this act iv l ty.  Mr. McCarthy consldered

his work with the Foundat ion to be pr inar i ly motLvated by business concerns.

Consequently, he included days he worked in New Jersey on behalf of the Founda-

tion in his New York State wage allocatlon formula. He also included certal-n

entertalnment expenses incurred in planning and organLzing the golf tournament

in his employee business expenses.

5. Mr. l lcCarthyrs personal datebook for 1968 and a ser ies of cancel led

checks were submitted to show the number of days worked outside New York and to

substantiat,e his business expendltures. Entrles ln the datebook were very

sparse and often illegible. From these and from hLs personal knowledge and

memory, Mr. McCarthy prepared three schedules as follows:

Schedule l consLsted of a day-by-day l istlng of Mr. l ' lcCarthyfs business

meals and other  act l -v i t les.  I t  was essent ia l ly  an expanded vers ion of  h ls

datebook.

Schedule 2 uras a l ist  of  114 days which Mr. McCarthy spent outside of

New York. I t  provided dates, locat ions and a very br ief  explanat ion of

the act iv i ty engaged in.  In nany cases, the explanat ion consl-sted of no

more than the name of a company and an indlvldual associated wlth that

company.

Schedule 3 was

ment and t ravel .

where the expense

a l lst ing of total  nonthJ-y expenditures for entertain-

These charges were segregated by buslness establ ishment

was incurred, and wlthin each establishment ltere listed
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da tes ,  the  person(s )  en ter ta lned and each personts  bus iness  a f f l l l a -

t ion .

6. On his 1968 tax return, Mr. I' lcCarthy clained to have worked outside of

New York State on 89 days out of a total  of  22L work days. Schedule r '2" l lsted

11.4 days spent, outslde of New York State by Mr. McCarthy. In order to deternine

the number of days he spent outslde of New York State for work, the documents

described in Finding of Fact "5t '  hrere cross-referenced and reconcl led. In some

cases, days clained to have been worked outside of New York on Schedule t t2t t

were not supported or were contradicted by the datebook or by Schedules "1" and

rr3rt .  Days spent outside of New York, as shown on ScheduLe t t2",  lncluded days

on which Mr. McCarthy engaged in such soclal activities as golf and duck

hunting. These were included based on the general- proposltlon that such

act iv i t les rrere engaged ln with business assoclates and necessary to maintain

business contacts.  Also included were 28 days spent ln New Jersey on act iv i t ies

associated with the Foundation golf tournament. The documents confirned that

Mr. McCarthy spent 41 days outside of New York vis i t ing stores, meeting wlth

customers and attending meetings at Leathrs headquarters in North Carol ina.

7. Employee buslness expenses l isted on Mr. McCarthyts 1968 tax return

were compared with the cancelled checks and the three schedules to determine

whether payment of the expense had been substantiated and whether the expenditure

was a deduct ible buslness expense.

8. There hrere no cancelled checks or other evidence to substantLate

payment of the fol lowing deduct ions claimed on Mr. McCarthyrs 1968 return:

Expense

Tenafly Wines
Bryant I s
The Ledges
Liberty Muslc

Dgluction Clained

$  131 .13
51 .38

182 .50
3 r  . 45
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Charles & Co.
Dlners Club
Avis Rent A Car
Iloward Johnson
Ivy Lane Auto ServLce

Total

13.60
14 .00

108  .5  r
518  .00

4 9 . L 5w
9. Wlth ntnor dlscrepancles, cancelled checks substantlated payment of

the following expendttures, but no evidence or explanatlon was offered to short

that the expense was related to a buslness purpose:

Deduct ion Clalned Cancel led Check(s)Expense

Warren Hocel
La Comedie
Mart inrs Tlcket Agency
E. tr ' .  Bronfam
Upper Montclalr Country Club
Frank J. McCormac
tr'lLndarn Mtn Club
Chalet Skt Club
Anwell Shootlng Reserve
Statewide Leaslng
Gulf  O11
Ilumble 011 Co.
Sun 011
Mobtl  Ol l
Insurance

Totals

$  108 .73
10 .95

204.90
199 .50
18 .80
60 .75

39 r .50
15 .00

496 .22
3 ,063 .81

343 .61
489  .08
108 .86
98 .5s

386.20

Deductl"on Clalned Caneelled Check(s)

$  108 .73
10 .95

152 .40
I  99 .50

18 .80
175 .40
391 .50

15  .00
496.22

2 ,985 .59
343 .6  I
489  .08
108 .86
103 .70
1  96  .00

$5  , 996 .46 $5  , 795  . 33

10. Cancelled checks substantlated payment of the expendltures llsted below.

In addltlon, Schedule "3r' showed that Mr. McCarthy entertal.ned business assoclates

or engaged ln buslness meals at the varLous establlshments shown. However,

Ehere was a signifl"cant discrepancy between the total amount,s clatned by Mr.

McCarthy on hls 1968 tax return and the amounts shown to have been expended on

business meals per Schedule tt3". Furthentrore, the deduction for American

Express l"ncluded not only busLness meals, but also entertal,nment expenses

related to Foundation fundraislng actl"vitl-es.

La
La

Expense

Potlnere
Cote Basque

$  1 ,151 .85
275 .40

$  I , 151 .85
275 .40

Expense Per Log 3

$  1  ,006  .85
275.40



Clint,on Inn
The Opera Club
Twenty One Club
La Toque Blanche
Vesuvlo
Essex House
Toots Shor
Auerican Express
Carte Blanche
New York Athlet ic Club

Knickerbocker Countrv Cl-ub
Alr Travel

Totals

The source of
Mr. McCarthy.
reimbursed by

-6-

451  .49
540  .8  I
320.41
128.07
251 .30
184.32
79 .  35

2 ,655 .50
394.36

L  ,268 .45

2 ,L94 .83
L ,248  . 58

$L r ,  L44  . 7  2

CONCLUSIONS OF

447 .sO
540.8  I
320.4r
128.07
168 ,25
184,32
79 .35

2  r87  3 ,50
394.36

L ,268 ,45

2 r r94 ,35
I ,202 . !8

$LL ,229  .  rO

LAW

419 .7  r
4 r0 .64
2 7 8 . 2 8
r28.O7
1 6 8 . 3 5
r84.32
79 .35

2 ,767  . 35
387  .36
898 .91  (nea ls )
183 .75  (dues )
717 .87  a
849.33'

*  t t t *

A. That nonresl-dent employees and eorporate off lcers rendering services

for an enployer both within and without New York are entitled to apportlon

earned incone in the same proportion that the number of days worked wlthln New

York compares to total  work days for the period (Tax Law $632[c];  20 NYCRR

1 3 1 .  1 8  [ a ]  )  .

B. That any deduction for days worked outside New York State must be

based upon the performance of servlces which of necessity,  as dlst inguLshed

from convenience, ob1-igate the employee to out-of-state dut les ln the service

of his employer (Kilqan v. State Tax Cornmn.,  92 ADzd, 1018, lv denled 59 NY2d 603).

The docuroents presented support l '1r. l" lcCarthyrs claim that certaln days were worked

outside of New York. However, there were inconsistencies among the varlous

documents and a signlficant lack of detail Ln the explanations provided.

Furthermore, many work days claiured ! 'rere spent in activit ies having, at best,

dual  socia l  and buslness purposes.  In  v iew of  Mr.  McCarthyrs fa l lure to prov lde

th is f igure is a ser les of bi l l lng invoices fron Leath to
Leath pal-d for Mr. McCarthyrs alr  t ravel and was later

hirn.
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anything nore t.han a general clalm that all such activltles were motivated by a

business purpose, al l  such amblgult les and inconslstencl-es must be construed

against his claln (Matter of  Hunter and Gertrude Yager,  State Tax Conmisslon'

Aprl l  25, L984).  In accordance wLth Finding of Fact "6",  the number of days

worked oufside of New York by I'1r. I"lcCarthy ls reduced to 41. The resultant

al-location fraction by which },lr. l"lcCarthyts income nay be aLlocated to New

York sources ls 180 dlvtded, by 22L.

C. That,  general ly speakLng, the New York adjusted gross income of a

nonresldent lncludes al-l items of ineomer Bainr loss and deduction whlch enter

into Federal adjusted gross lncome to the extent that those ltems are connected

wi th  New York  S ta te  sources  (Tax  Law 5632[a ] ;  20  NYCRR 131.1) .  Accord lng ly '

empJ-oyee expenses for business, travel and entertainment lncurred ln connectlon

with employment are deductlbl-e ltems. Ilowever, when an expense deduction is

disallowed by the Audlt Divislon, the taxpayer bears the burden of provlng that

he  or  she is  en t i t led  to  the  deduct ion  (Tax  Law $689[e ] ) .

D. That Mr. McCarthy falled to substantiate payment of the expenses

l- isted in Finding of Fact "8",  and, whi le he provided proof of paynent of the

expenses lLsted ln Finding of Fact t t9t ' ,  he fal led to show the business purPose

of any of those i tems. Accordingly,  he is not ent i t l -ed to the deduct ions

clained for these expenses.

E. That Mr. McCarthy substant iated certaln buslness meals and entertaln-

ment expenses by providing cancelled checks and schedules contalning lnformation

regarding the t ine, place and business purpose of the expenses and the business

relationship of the person or persons entertalned. Ilowever, the Amerlcan

Express charges included both business expenses and expenses related to his

act iv i t ies wlth the Foundat lon. Pet i t ionerrs claim that hls associat lon with
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the Foundatlon served prlmarlly a busLness rather than a charltable purpose ls

not credtble. Because the Ameriean Express charges were stated as a total

nonthly expense, naklng lt lnposslble to differentlate between buslness oeals

and other expenses, the entlre claln is dlsallowed. Furthermor€r €ls sholfir ln

Flndlng of FacE "10", there are dlscrepaneies between the deductlons clained

by Mr. McCarthy and the amounts showrl to have been expended for buslness purposes.

Inasmuch as Mr. McCarthy offered no explanarlon for the dl"screpancles' deductlble

buslness expenses are reduced to expenses shown on Schedule r'3rr mlnus che

Anerican Express charges or a total  of  $5,988.19.

F. That Ehe pet l t ion of Charles E. McCarthy is granted to the extent

lndlcated Ln Concluslons of Law "8" and "E";  that the Not lce of Def ic lency

issued on July 26, 1971 shal l  be nodlf led accordlngly;  and that,  ln al l  other

respects, the peEit lon ls denied.

DATED: Albany, New York

JAN 1 61987
STATE TAX COMMISSION

\
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