
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet l t lons
of

Wil l ian E. & Geraldlne E. Matthes

for Redetermlnat lon of Def lc lencles or for
Refunds of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal- Income Tax under Chapter 46,
Tltle T of the Adnlnistratlve Code of the Clty
of New York for the Years 1978 & 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Co ' r lsslon, that he/she ls over 18 years
of age, and that on the 23rd day of Aprl l ,  L987, he/she served the wlthln
not ice of Declslon by cert l f led mal l  upon Wl1l1an E. & Geraldlne E. Matthes the
petLtLoners in the wlthln proceedlng, by encloslng a true copy thereof ln a
seeurely sealed postpald wrapper addressed as fol lows:

l l l l l tan E. & Geraldlne E. Matthes
266 Earle Ave.
Lynbrook, NY 11563

and by deposltlng same enclosed tn a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the petltloner
hereln and that the address set forth on sald wrapper ls the last known address
of the pet l t loner.

Sworn to before me this
23rd day of Aprl l ,  L987.

Authoriz
pursuant to Tax Law sect,Lon I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the

!trl111an

Matter of the Pet l t lons
of

E. & Geraldlne E. Matthes AFFIDAVIT OF MAILING

for Redeterminatlon of Deficlencies or for
Refunds of New York State Personal Income Tax
under Art lc le 22 of the Tax Law and Chapter 46,
Tltle T of the Adnlnistratlve Code of the Clty
of New York for the Years 1978 & L979.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connmlsslon, that he/she ls over 18 years
of age, and that on the 23rd day of Aprl l ,  L987, he served the withln not lce of
DecLslon by cert i f led nal l  upon Louis F. Brush, the representat lve of the
petltloners l-n the withtn proceeding, by encloslng a true copy thereof l-n a
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t .
Mlneo la ,  NY 11501

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post offLce under the excluslve care and custody of the Unlted States Postal
ServLce wlthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitioner heretn and that the address set forth on sald ltrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne thls
23rd  day  o f  Apr l l ,  1987.

lnlster oaths
pursuant to Tax Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M . { I S S I O N
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Apr l l  23 ,  1987

llll l ian E. & Geraldlne E. Matthes
266 Earle Ave.
Lynbrook, NY 11563

Dear Mr. & Mrs. Matthes:

Please take nottce of the Decision of the State Tax Comnl.sslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adminlstratlve level.
Pursuant to sect ion(s) 590 & l3L2 of the Tax Law and Chapter 46, Tl t le T of
the AdninLstrative Code of the Clty of New York, a proceedlng ln court to
review an adverse declslon by the State Tax Coumissl-on uay be lnst,icut,ed only
under ArtLcle 78 of the Clvll Practlce Law and Rules, and must be commenced ln
the Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron
the date of thls not lce.

Inqulrles concerning the conputation of tax due or refund allowed ln accordance
wlth thls decislon mav be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureau's Representat lve

Peti t ioner I  s Representat l -ve :
Louls F. Brush
1 0 1  F r o n t  S t .
Mineo la ,  NY 11501

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ions

o f

WILLIAM E. MATTIIES AND GEMLDINE E. .UATTIIES

for Redeterminat lon of Def ic lencles or for
Refunds of New York State Personal Income Tax
under Art ic le 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Tl t le T of the Adnlnistrat lve Code of rhe
Ci ty  o f  New York  fo r  the  Years  1978 and L979.

DECIS ION

Peti t loners, Wll l lam E. Matthes and Geraldlne E. Matthes, 266 Earle

Avenue, Lynbrook, New York 11563, f i led pet l t ions for redeterninat lon of

def lc, iencies or for refunds of New York State personal tncoue tax under Art lc le 22

of the Tax Law and New York Clty personal income tax under Chapter 46'  Tl t le T

of the Adrninistrat lve Code of the Citv of New York for the years L978 and 1979

( F i l e  N o s .  3 7 7 5 7  a n d  4 5 3 5 6 ) .

0n Octobet 23, 1985, pet i t loners waived thelr  r ights to a hearlng and

request,ed that the State Tax Comnission render a declsLon based on the ent ire

record contalned ln thelr  f i le,  wlth al l  br lefs to be subuit ted by October 8'

f986. After due considerat lon, the State Tax Comnlssl .on hereby renders the

fol lowlng declslon.

ISSUES

I .

the  so le

I I .

engaged

Whether the not lces of def lc lency were tssued without any basls and for

purpose of extendlng the period of l ln l tat ion on assessment.

Whether pet l t ioner Wll l lau E. Matthes has substant lated that he was

ln a trade or business during the years at issue.



I I I .  Whether  pe t i t ioners

business expenses claimed as

lssue.
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have substant iated the character

deduct lons from gross income for

and amount of

the years at

FINDINGS OF FACT

1. Pet, i t loners, Wil l iam E. and Geraldine E. l lat thes, f l led a New York State

and Clty income tax residenE return for 1978 wherein they elected a f l l lng status

of "Marr ied f l l ing Joint Return'r .  0n thelr  return, pet i t loners reported busLness

income of.  $2L,442.00. The fol lowing table detai ls the manner in which pet i t ioners

computed thelr  reported business lncome:

Income
Contractual
Emergency Service
Snow Removal

Total  Income

Expenses
Dues
Account ing
T e l e p h o n e  ( $ 2 0  x  1 2  m o s . )
Magazines, Newspapers
Truck Repairs and l{aintenance
Gloves, Arctlc l,rlear

Total  Expenses

Net Income

$  18 ,  408  .00
5  , 487  . 00

725 .00

$  r83 .oo
100 .00
240.00
194 .00

2 ,265 .O0
I  96  . 00

$24 ,620 .00

$  3 ,178 .00

$21 ,442 .O0

2.  A t tached to  pe t i t ioners t  I97B re tu rn  was a  wage and tax  s tacement

issued Eo Mr .  Mat thes  by  The F ly ing  T iger  L lne ,  Inc . ,  repor t lng  wages '  t lps ,

other compensat ion of $23,894.54. The statement was stamped with an arrow

point ing to the $23,894.54 f lgure wlth the legend "Included in Schedule C'r .

3.  0n March 24, 1982, the Audlt  Dlvls lon lssued a Statement of Audlt

Changes to pet l t ioners for the year L978 which contained the fol lowing

explanat lon and computat ion:

"The expenses clai .med in Schedule C are not ordinary and necessary in the

productLon of income as an employee. Therefore, they have been dtsal lowed.
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Your 1978 cax l iabi l i ty ls recomputed as fol lows:

Wages
Earnings from Snow Removal
In te res t
Total New York Income
Less :  I ten lzed Deduct ions
Balance
Less: Exemptions
New York Taxable Income

Tax on Above
Less: I lousehold Credit
Tax Due

New York Clty Nonresident Earnings Tax

Gross Wages
Exclusion
Balance
Tax on Above G .0045

$23 ,894 .54
725 .00

25 .00
1@34

7  , 37  4  . 00
$17 ,270 .00

3 ,250 .00
f iL4,020.54

$  771 .8s
35  .00

r-f36-.35

$  23  ,894  .  54
1  ,000  .00

f i 22 ,894  .54
$  103 .03

Tax Due
Tax Per Return

NYS NYC

$736  . 8s  $  r 03  . 03
474 .0L  99 .00

Addi t lona l  Tax  Due $262.84  $  4 .03 f i  266 .87 "

4. Based on the aforeuent ioned Statement of Audit  Changes, the Audit

D lv ls lon ,  on  Apr i . l  14 ,  1982,  i ssued a  Not lce  o f  DefLcLency  to  pe t i t loners  fo r

1978 asser t ing  add l t iona l  New York  S ta te  and C i ty  tax  due o f  $262.84  p lus

in te res t  o f  $75.82  fo t  a  to ta l  amount  due o f  $338.66 .

5. Pet i . t loners t lmely f i led a New York State and City lncome tax resident

return f .or 1979 whereln they eleeted a f l l ing status of "Marr ied f i l ing

separately on one return.r t  On hls port ion of sald return, Mr. Matthes reported

bus iness  lncome o f  $25,997.00 ,  wh l le  on  her  por t lon  o f  the  re tu rn  Mrs .  Mat thes

reported business lncome total l lng $2,003.00. The fol lowing table detal ls the

manner ln which pet i t loners computed their  respect ive buslness incone:
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Wil l iam E. Matthes

Income
Contractual
Emergency Service
Snow Removal

Total Income

Expenses
Dues and Memberships
Accounting
Te lephone ($25 x  12  raos . )
Magazines, Newspapers
Truck Repai.rs and i{aintenance
Gloves, Arct ic Wear
Paynents to Central  Operator:  Geraldlne Matthes
Mai l ings and Postage

Total  Expenses

Net Income

Message Center Income
Total  Income

Expenses
Suppl ies
Calculator
Newspapers, Magazines
I lospltal i ty

Total  Expenses

Net Income

$19 ,405 .00
12 ,  381  . 00

650 .00
$32 ,436 .00

$  228 .00
100 .00
300 .00
23 r .00

2 ,265 .00
2  13  . 00

3 ,000 .00
r02  . 00

$  6 ,439 .00

$25 ,997  .oo

Gerald lne E.  Mat thes

Income
$  3 ,000 .00

$  3 ,000 .00

294.00
83 .00

321  . 00
299.00

$  9 9 7 . 0 0

$  2 ,003 .00

6. Attached to pet i t , ionerst L979 return was a wage and tax statement

issued to ^r{r .  l {at thes by The Flylng Tlger Llne, Inc.,  reportLng wages of

$31,787.00 .  Sa id  s ta tement  was a lso  s tamped w i th  an  ar row po in t lng  to  the

$31,787.00  f igure  w i th  the  legend " Inc luded in  Schedu le  C ' r .

7.  On February 4, 1983, the Audit  Dlvls ion issued a Stateuent of Audit

Changes to pet i t ioner Wil l iarn E. Matthes for I979 whlch contained the fol lowing

explanation and computation:
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"As a salar led employeer fou are not a business entLty and
therefore are not ent l t led to claio Schedule C deduct ions as
these expenses are not ordl-nary and necessary for the product ion
of i.ncome as an employee. tt

[{ages
Interest Income
Total Income
Less :  I ten ized Deduct lons
Adjusted Taxable Income
Less: Exemptions
Taxable Income

$31 ,787 .00
46 .00

f1,3T';00
6  ,808  .00

25,025.00
2  ,800  .00

TM
8. Based on the aforementi .oned Statement of Audit  Changes, lhe Audit

D iv is ion ,  on  Apr i l  8 ,  1983,  l ssued a  Not ice  o f  Def ic iency  to  pe t l t ioners  fo r

1979 asser t ing  add i t lona l  New York  S ta te  and C i ty  tax  due o f  $646.78 ,  p lus

i n t e r e s t  o f  $ 2 I 4 . 9 9 ,  f o r  a  t o t a l  d u e  o f  $ 8 6 1 . 7 7 .

9. Pet i t ioners t  tax returns were selected for examlnat ion along with

those of approximately I00 other indlviduals on the basls chat the returns had

been prepared by a part lcular accountant.  An invest igat ion had disclosed that

said accountant had consistent ly prepared returns on which an lndividual with

wage or salary income shown on !/age and tax statements had reported sald lncome

as business recelpts on Federal  Schedule C. Department of Taxat ion and Finance

auditors were dlrected to revlew the returns and to disal low clalmed buslness

expense deduct ions i f  the taxpayer appeared to be an employee receiving wage or

salary income reported on wage and tax statements. Pet i t loner tr I i l l ian E.

Matthes I  c laimed Schedule C deduct ions were dlsal lowed on that basls.

10 .  Pet i t ioners  contend:

(a) that the not ices of def lc iency were issued on an arbl trary and

capric lous basls just pr lor to Ehe expirat lon of the perlod of l inLtat ions

on assessment,  thus deprlv lng pet iEioners of the opportunlty to present

substant iat ion for the claiued deduct lons;
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(b) that pet i t ioners are part  of  a large group of taxpayers who were

selected for special  scrut lny because their  returns had been prepared by

the same Eax Preparer;  and

(c) that where pet i t loners do not have cancel led checks or other

recelpts for certaln expenses, Ehe Department of Taxat lon and Flnance

should al low pet i t ioners a reasonable est inate of such expenses.

11. Wil l lan E,.  Matthes subnit ted documentary evidence in the forn of sales

Lnvoices, cancel led checks and worksheets ln substant iat ion of a port lon of the

business expenses he clalmed on Federal  Schedule C for the years at issue.

However, the evldence subnitted did not relate to a charactettzation of the

expenses as business rather than personal.  In addtt ion, except for union dues

of $183.00 for L978, the documents did not substant iate whether any port lon of

the clained expenses were unrelmbursed enployee business expenses or

niscel laneous i temized deduct ions.

CONCLUSIONS OF LAW

A. That the not lces of def ic lency were properly Lssued and were noL

arbi trary and capric ious. The returns were patent ly erroneous and the Audit

Divis ion was Just i f ied ln disal lowing the buslness expenses clained by

pet l t loner Wil l iam E. Matthes on Federal  Schedules C f l led f .or I978 and 1979.

The not i .ces of def ic iency were preceded by statements of audit  changes and

pet l t ioners had an opportunLty to f i le amended returns clai tning employee

business expenses as adjustments to income on Federal  Form 2106, or as icenized

niscel laneous deduct, ions, but did not do so.

B. That the fact that pet i t ionerst returns were selected for examlnat ion

because of certaln pract lces of thelr  accountant is l r relevant.  Pet l t ionerst

l iabl l i ty depends solely on the facts adduced herein.
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C. That pet i t ioner l { i l l lan E. Matthes has fal led to sustaln his burden of

proo f  (Tax  Law S 689[e ] ;  Admin is t ra t i ve  Code $  T46-189.0 [e ] )  to  show ( i )  tha t

he was engaged in a trade or business other Ehan as an employee (Internal

Revenue Code $ 62[Ll) ;  (1f)  that the expenses in quest ion were trade or

buslness deduct ions of an employee deduct ible pursuant to Internal Revenue Code

S 62(2);  and ( l i i )  that the expenses in quest ion were ordinary and necessary

business expenses deduct ible under Internal Revenue Code $ L62(a).  Pet l t loners,

however,  are ent lEled to the miscel laneous deduct ion of unlon dues for 1978 of

$ 1 8 3 . 0 0

D. That the petLt ion of Wll l iam E. Matthes and Geraldlne Yatthes ls

granted to the extent indicated in Conclusion of Lanr t 'C",  supra; that the Audit

Dlvis ion is directed to recompute the Not ice of Def lc lency dated Apri l  14, 1982

consLstent wich the conclusions reached hereln; and that,  except as so granted,

the not ices of def lc iency dated Aprl l  14, 1982 and Apri l  8,  1983 are ln al l

other respects sustained, together with such addtt ional lnterest as may be

lawfully due and owlng.

DATED: Albany, New York

APR 2 3 1987

STATE TAX COMMISSION

PRESIDENT


