
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Gail l{arkowitz

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Personal  Income Tax under Chapter  46,
Ti t le  T of  the Adminis t rat ive Code of  the Ci ty
of  New York for  the Year 1978.

AFFIDAVIT OF I'{AILING

State of New York

County of Albany

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Commlssion,  that  he/she is  over  18 years

of  age,  and that  on the 13th day of  March,  I9B7,  he/she served the wi th in
not ice of  Decis ion by cer t i f ied mai l  upon Gai l  Markowi tz  the pet i t ioner  ln  the
wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

Gail MarkowLtz
410 N. ! i l .  65 th  Ter race
Margare, FL 33063

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Post .a l
Serv ice wi th in the State of  New York.

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
13 th  day  o f  March ,  1987 .

that  the said addressee is  the pet i - t ioner
for th on said wrapper is  the last  known address

uthor iz in is ter  oaths
DUrSUant Law sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t l -on
o f

Gail Markowltz

for  Redeterminat ion of  a Def ic iency or  for
Refund of  New York State Personal  Income Tax
under Article 22 of the Tax Law and New York
Cl ty  Personal  Income Tax under Chapter  46,
Ti t le  T of  the Adminis t rat l .ve Code of  the Cl ty
of  New York for  the Year 1978.

AFFIDAVIT OF MAILING

Sta te  o f

County of

New York :
ss .  :

Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an euployee of  the State 1"*  f ,ernmiss ion,  that  he/she is  over  18 years

of  age,  and that  on the 13th day of  March,  L987,  he served the wi th in not ice of
Decis ion by cer t i f ied rnai l  upon Joseph Reisman,  the representat lve of  the
pet i t ioner  in  the wt th ln proceeding,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid wrapper addressed as fo l lows:

Joseph Reisman
2751 Coney Island Ave.
Brooklyn, NY II2235OO4

and by deposi t ing same enclosed in a postpald proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv lce wi th in the State of  New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said \ . t rapper is the
last knor,m address of the representat ive of the pet i t ioner.

Sworn to
13th day

before me
of  March,

thor lzed Tadurinister oaths
pursuant to
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March 13, 1987

Gail Markowltz
410 N. l ^ I .  65 th  Ter race
Yargate ,  FL  33063

Dear l {s.  Markowitz:

Please take not ice of the Decision of the State Tax Commission enclosed
herewlth.

You have now exhausted your r lght of  review at.  the admlnlstrat ive level.
Pursuant  to  sec t ion(s )  690 & 1312 o f  the  Tax  Law and Chapter  46 ,  T l t le  T  o f
the Adrninistrat ive Code of the Clty of New York, a proceeding in court  to
revlew an adverse decislon by the State Tax Commlssion may be lnst i tuted only
under Art ic le 78 of the Clvi l  Pract lce Law and Rules, and must be commenced ln
the Supreme Court of  the State of New York, Albany County, withln 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed ln accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Flnance
Audit Evaluatlon Bureau
Assessment Review Unit
Bui lding / /9,  State Campus
Albany ,  New York  L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX CO}OfISSION

cc:  Tax ing  Bureaurs  Representa t ive

Pet i t loner 's  Representa t lve  :
Joseph Reisman
275I Coney Island Ave.
Brooklyn, NY 112235004



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pett t lon
:

o f
:

GAIL I'{ARKOWITZ DECISION
:

for Redeternlnatlon of a Defl"ctency or for
Refund of New York State Personal Income Tax :
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46, :
Ttt le T of the AdnlnlstratLve Code of the Ctty
of New York for the Year L978. :

Pet l t toner,  Gat l  Markowltz,  410 N.I ' I .  65th Terrace, Margate'  Flor ida 33063,

f t led a pet l t lon for redetermLnatton of a deftc lency or for refund of New York

State personal lncome tax under Artlcle 22 of the Tax Law and New York City

personal lncome tax under Chapter 46, Tttle T of the AdnlnlstraEive Code of the

Cl ty  o f  New York  fo r  the  yeat  L978 (F t le  No.  43833) .

On October 29,1986, pet l tLoner waived her r ight to a formal hearing and

requested that the State Tax Conmlsslon render a declslon based on the entlre

record cootal.ned ln her flle. After due conslderatl.on, the State Tax Conmtssion

hereby renders the followl"ng declslon.

ISSUE

Whether pet l tLoner l .s ent l t led to claln a cred{t  of  $3,627.43 for New York

State income tax wtthheld fron her compensatLon.

FINDINGS OF FACT

1. Pet i t loner,  Gat l  Markowl"tz,  t lnely f l led a New York State and New York

CLty Lncome tax resLdent return for 1978 whereLn she computed a total tax due

of  $7 ,004.85 .  0n  her  re tu rn  pe t l t loner  c la lmed a  c red l t  o f  $3 ,627.00  fo r
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"State Est inated Tax Patdl" ,  thereby leavlng a balance due of $3r377.85

($7,004.85  -  $3 ,627.00) .  Pet i t toner  d td  no t  remi t  payment  o f  the  ba lance due

as showrr on her 1978 return.

2. The Audlt DLvislon had no record of petttloner havLng fll-ed and pald

$3,627,00 lnto a 1978 est lmated tax account and, on August 1, L979, a computer

bl l l lng was issued against pet l t ioner for tax due of $7,004.85'  plus penalty

and lnterest.

3.  Pett t loner clalmed a refund of $941.00 on her 1981 New York State and

New York Clty lncome tax return, however, sald refund was applled by the Audlt

Dl.vtsion to Ms. Markowitz 's 1978 l iabt l l ty.  Pet l t loner fLled a clatm for the

years  1978 and 1981 seek ing  re funds  o f  $5 ,935.00  and $941.00 ,  respec tLve ly .  On

February 28, 1983, the Audlt  DLvlslon denled pet l t loner 's clalm for refund for

the years 1978 and 1981 and Ms. Markowttz lmmediately thereafter tinely ftled a

pet l t lon for refund with the State Tax Comnlssion.

4. The InternaL Revenue Service audlted pett t lonerrs 1978 U.S. Indivtdual

Income Tax Return andr 4s the result, of sald examtnation, Federal taxable

lncome was reduced to a negatLve amount. The Audtt Diviston concedes that

pett t loner 's New York State and Clty caxabl-e lncome for 1978 ls also a negat l"ve

amount and that no lncome tax ls due for sald year. The Audlt Dlvlslon further

concedes that s ince no tax ts due for 1978, pett t ioner ls ent i t led to a refund

of $941.00 for rhe 1981 refund whlch was appl ied to her 1978 11ab111ty. The

only issue lef t  ln dispute ls whether pet i t loner had $3,627.43 of Ngw feak

Petttioner erroneously entered
est imated tax payments. I t  ls
c la im the  $3 ,627.00  fLgure  as

the  $3 ,627.00  f igure  on  the  lLne fo r
undlsputed that petitloner lntended to

a credlt  for New York State tax rr l thheLd.
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StaLe tax l r i thheld frorn her 1978 compensat lon and is thus ent i t led to a refund

of said amount..

5.  Durlng 1978, pet i t ioner was employed in New York as a sales rePresen-

tat i -ve for the Mlnler i  Realty Corporat ion ( ' rMinier l ' r ) ,  LL25 U.S. Highway 19S'

New Port Richey, Flor ida. Pet i t ioner received conmission income ot $72'887.58

fron Minier i  and said amount was reported on a Federal  Forn 1099-MISC. Said

form also contained the fol lowlng information:

"Fed rnc  Tax  W/ I I :  6  ,7  43  .65
s r a r e  I n c  T a x  W / H :  3 , 6 2 7 . 4 3 n

6. The Audit  Dlvis ion asserts that pet i t ioner is not ent i t led to claim

cred i t  fo r  $3 ,627.43  o f  New York  S ta te  tax  w i thhe ld  s ince  i t  cou ld  no t  ver i f y

tha t  Min ie r i  pa id  over  w i thho ld lng  taxes  o f  $ : ,627.43  to  New York  on  pe t l t ioner ts

behalf  and also since the Federal  Form 1099 does not indicate to what state the

t a x  w i t h h e l d  o f  $ 3 , 6 2 7 . 4 3  w a s  p a i d .

7 .  The sum of $3,627 .43 of New York State income tax was lr l thheld by

Ml-nier l  f rom pet i t ionerts 1978 compensat ion and sald amount r^tas paid over

to the Audit  Divis ion by Minler i .

CONCLUSIONS OF LAW

A. That pet i t ioner has sustalned her

of New York State lncome tax was wlthheld

the Audit  Divis ion. Since there ls no New

peti t ioner is ent i t led to a refund of the

burden o f  p roo f  to  show tha t  $3  '627.43

from her compensation and remitted to

York State or City tax due for 1978,

$ 3 , 6 2 7 . 4 3  t a x  w l t h h e l d .



B. That the petLt lon of

Dlvtslon ls directed to refund

DATED: Albany, New York

MAR 131997
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Gall Markowltz

to pet l t loner

STATE

ls granted; and that

t h e  s u m  o f  $ 3 , 6 2 7 . 4 3 '

TAX COMMISSION

the Audit

plus lnterest.

PRESIDENT


