
STATE OF NEW YORK

STATE TAX COMI{ISSION

In  the Mat ter  of  the Pet i t ion
o t

Edward Margolies

for  Redeterminat ion of  a Def ic iency or  for
Refund of  New York State Personal  Income Tax
under Article 22 of the Tax Law and New York
City Personal Ineome Tax under Chapter 46,
Ti t le  T of  the Adminis t rat ive Code of  the Ci ty
o f  New York  f o r  t he  Yea rs  1978  &  1979 .

and by deposi t i -ng same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herei -n and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
15 th  day  o f  Ap r i l ,  1987 .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that  the said addressee is  the pet i t ioner

forth on said ri lrapper is the last known address

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she is  over  18 years
of  age,  and that  on the 15th day of  Apr i l ,  1987,  he/she served the wl thLn
not ice of  Decis ion by cer t i f ied nai l  upon Edward Margol - ies the pet i t ioner  in
the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

Edward Margolies
1 4 1  E a s t  3 r d  S t .
New York,  NY 10009

pursuant to Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Edward Margolies

for  Redeterminat ion of  a Def ic lency or  for
Refund of  New York State Personal  Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Personal  Incoue Tax under Chapter  46,
Ti t le  T of  the Adur in is t rat ive Code of  the Cl ty
o f  New York  f o r  t he  Yea rs  1978  &  1979 .

AFFIDAVIT OF },IAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax ConmLssion, that he/she is over 18 years
of age, and that on the 15th day of Aprl l ,  1987, he served the within not lce of
Decision by cert l f ied mai l  upon Louis F. Brush, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That  deponent  fur ther  says that  the said addressee is  the rePresentatLve
of  the pet l t ioner  here in and that  the address set  for th on said wrapPer is  the
last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me this
15 th  day  o f  Apr i l ,  1987.

pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
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Apr l l  15 ,  L987

Edward Margolies
1 4 1  E a s t  3 r d  S t .
New York, NY 10009

Dear Mr. Margol les:

Please take notice of the Declsion of the State Tax Commission enclosed
herewith.

You have now exhausted your rlght of review at the admlnlstratlve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law, a proceeding ln court  to
revlew an adverse declslon by the State Tax Connlsslon nay be inst l tuted only
under Art lc le 78 of the Clvi l  Pract lce Law and Rules, and must be commenced ln
the Supreme Court, of the St,ate of New York, Albany County, wlthin 4 nonths frorn
the date of this not ice.

Inqulrles concerning the computation of tax due or refund allowed ln accordance
w"i th this declslon may be addressed to:

NYS Dept. Taxation and Fl-nance
Audit Evaluatlon Bureau
Assessment Review UnLt
Bul lding i l9,  State Caopus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours '

STATE TAX COMMISSION

Taxlng Bureauts Representat lve

Peti t loner rs Representat lve :
Louis F. Brush
101 Front  S t ree t
Mlneo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COMITISSION

In the Matt ,er of  the Pet l t ion

o f

EDWARD MARGOLIES

for RedeternLnat ion of Def ic lencies or for
Refunds of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Tl t le T of the Admlnlstrat lve Code of rhe City
of New York for the Years L978 and L979,

DECISION

Peti t ioner,  Edward Margol ies, I4L East 3rd Street,  New York, New York

10009,  f i led  a  pe t i t ion  fo r  redeteru ina t ion  o f  de f lc ienc les  or  fo r  re funds  o f

New York State personal lncome tax under Art ic le 22 of the Tax Law and New York

City personal lncome tax under Chapter 45, Ti t le T of the Adninistrat lve Code

of the City of New York for the years 1978 and L979 (Ft le Nos. 37756, 38100 and

4 1 8 0 9 ) .

0n  October  23r  1985,  pe t i t ioner  wa ived a  hear lng  be fore  the  Sta te  Tax

Commission and agreed to submi.t  the matter for decislon based on the Audit

Divis ion f i le,  as wel l  as a br ief  and addit ional documents to be submltted by

October  8 ,  1986.  A f te r  due cons idera t lon  o f  the  record ,  the  Sta te  Tax  Commlss ion

hereby renders the fol lowing declsion.

ISSUES

I. Whether the not ices of def ic iency were issued without any basls and

for the sole purpose of extending the period of l imiEat ion on assessment.

I I .  Whether pet i t ioner has subsEantiated that he was engaged in a trade or

business during the years at issue.



I I I .  Whether  pe t l t i .oner

buslness expenses claimed as

i s s u e .
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has substant lated the

deduct ions from gross

character and amount of

income for the years at

FINDINGS OF FACT

1. (a) Pet i t ioner,  Edward Margol ies, f l led a New York State Income Tax

Resident Return for 1978. His wlfe,  Claire Margol les, f l1ed separately on the

same forn. Pet i t lonerts occupat ion was l isted as "Wri ter/Lecturer".

(b )  Pet i t ioner  repor ted  bus lness  lncome o f  $18,842.00 .  H ls  w i fe

repor ted  wages o f  $5 ,501.00  and ' ro ther  lncoore"  o f .  $7 ,200.00 .

(c )  Pet i t ioner  f l1ed  a  Schedu le  C,  Federa l  Form 1040,  fo r  L978,  s ta t ing

hls main business act iv l ty to be "Wri ter/Lecturer ' r .  Revenues and expenses were

repor ted  as  fo l lows:

"Schedule C - Income From Buslness Or Professlon - Wrl ter/Lecturer

Revenues - Lecturing
Publ ishlng &

Writ lng Gale Research
L ipp inco t  t
U .  o f  S o .  I 1 1 .  P r e s s
U. of l { issouri

Expenses -
Dues & Subscript ions
Newspapers, Magazines
Books
Attendance Cultural  Events, Plays
Pos tage
Records ,  CassetEes,  Tapes
Meetlng Expense & Research Conferences
Travel Re: Publ ishlng (7 Ti t les)
Hosp i ta l i t y
Al loc of Telephone
Off ice Suppl ies & Expense
Parking Courtesies
Payrnents for Secretar lal  Services

ClaLre  Margo l i s  [s ic ]  ($150 x  48  weeks)
Typing Manuscripts
Pro fess iona l  S ta f f  Congress

33833

r205

34L
298
416
893

74
417

2s96
L628
8t2
300
684
65

7200*
250
222

Net Income

l ,  L tne  20"

35038

1 6 1 9 6
si3ED

*  Reported as t to ther  Incomett  on Form 1040 P.
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(d) A Wage and Tax Statement for 1978 was issued to Pet iEioner Edward

Margol ies by The City of New York Board of Hlgher Educat lon, report ing income of

$33,833.30 wlth the stamped legend fr lncluded in Schedule C" and an arrow polnt ing

to said amount.  Federal ,  state and local i -ncome taxes and FICA were wi.Ehheld.

(e) Pet i t ioner i teur ized deduct ions on his Federal  return and claimed

$211.00  in  misce l laneous deduct lons .

2 .  (a )  Pet i t ioner  and h ls  w i fe ,  C la i re  Margo l ies ,  f i l ed  a  jo ln t  New York

State Income Tax Resident Return for 1979. .Yr.  Margol lesr occupat ion was

stated as "Inlr i ter/Lecturer ' r ,  whi le hls wifets occupat lon was stated as

trResearcher /Secytt  .

(b )  Mr .  and Yrs .  l la rgo l les  repor ted  $2 ,763.00  ln  wage or  sa la ry

l n c o m e ,  b u s i n e s s  i n c o m e  o f  $ 1 0 , 5 0 1 . 0 0 ,  a  s h o r t - t e r m  c a p i t a l  g a i n  o f  $ 1 3 , 3 7 7 . 0 0

and a loss from ftPartnerships, estates and trusts and snal l  buslness corporat ionsrr

o f  $  1 5  , 6 8 1  . 0 0 .

(c )  Pet i t ioner  f i led  a  Schedu le  C,  Federa l  Form 1040 '  fo r  1979,  aga in

stat ing his occupat ion as "Wri ter/Lecturer" and report ing the fol lowlng revenues

and expenses :

t tschedule C - Income From Business 0r Profession - Wri ter/Lecturer

Revenues - Lectur ing:

Wri t ing &
Publ ishing

CUNY
Sorbonne-Par is  Fr .

L ipp inco t t
U .  o f  S o .  I 1 l .  P r e s s
Bereker

t 8 ,003 .72
15 ,336 .17

$33 ,640

Expenses -

Qual i f ied Cost of Liv ing Dif ferent lal  -

Three (3) People Llving in France 6,400
Trave l  -  A i r fa re  1 ,503

Lodg ing  3 ,1L2
Meals  1  '873
Local Travel
Travel To Veni.ce
Long Distance Cal ls

642
L ,694

108 9 , t 32
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Organizat, ions, Dues
Newspapers, t lagazines
Books
Attendance Cultural  Events, Plays
Postage
Records ,  Casset tes ,  Tapes
Meetlng Expenses & Research Conferences
Autourob i le  2 ,400 mi  3  18 lC
I lospital i ty
Telephone - Al locat ion
0ff ice Suppl ies & Expenses
Payments for Secretar lal  Services

Claire Margol ies
Typing Manuscripts
Accountlng

1 6 8
3 1 6
402
917
8 t

444
2 , 6 8 6

444
9 2 7
L25
6 7 2

2 7 5
1 5 0

Net Income
23,L39

$ffif"
(d) A Wage and Tax Statement for 1979 was issued to pet l t loner Edward

Margol les by The City of New York Board of Hlgher Educat ion, ln the amount of

$L8,208.22 .  I t  s ta ted  tha t  he  was a  member  o f  a  pens ion  p lan .  Federa l ,  s ta te

and local Eaxes and FICA were wlthheld from the compensation. A Wage and Tax

SLatement was issued to Mrs. Margol ies by the American Jewlsh Comittee showing

c o m p e n s a t i o n  o f  $ 2 , 7 6 2 . 8 0 .

(e) Pet l t ioner and hls wife i tenLzed deduct ions on their  Federal  return

and c la ined $147.00  as  misce l laneous deduct ions .

( f)  Pet i t ioner Edward Margol les f i led a New York State Unincorporated

Bus iness  Tax  Return  fo r  1979 repor t ing  $101501.00  in  ne t  p ro f l t ,  less  $181004.00

ln  subt rac t lons ,  fo r  a  neL loss  o f  $7 ,503.00 .  No tax  was shown as  due.  The

legend 'TFICA wages included in Schedule C" was stamped on the return, with an

arrow point ing to the subtract ions.

3. PeEit ionerrs tax returns were selected for examLnation along with

those of approximately 100 other individuals on the basls that said returns had

been prepared by a part icular accountanE. An invest igat ion had disclosed that

said accountant had consistent ly prepared returns on whlch an indlvidual with
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wage or salary income shown on wage and tax statements had reported said Lncome

as buslness recelpts on Federal  Schedule C. Department of Taxat ion and Finance

audLtors were directed to review the returns and to disal- low clalmed bustness

expense deduct ions i f  the taxpayer appeared to be an employee receiving wage or

salary income reported on lrage and tax statements. Pet l t lonerrs clalued

Schedule C deduct ions were disal lowed on that basis.

4. 0n March 24, L982, the Audit  DivLslon issued a Statement of Audit

Changes to Edward and Clatre Margol ies for 1978, assert lng an addit lonal $L,804.7L

in New York State and New York City personal income taxes. The statement contained

the fol lowing explanat ion:

"Business expenses of $16,L96.00 clained on Federal  Schedule C are
disal lowed since they are not considered ordLnary and necessary in
the product lon of lncome received as an employee.

S ince  bus iness  expenses  are  d isa l lowed,  the  income o f  $7 ,200.00
reported by the spouse ls not subject to New York Eax.t t

On Apri l  14, 1982, the Audlt  Dlvis lon lssued two not ices of defLclency to

pet i t ioner  Edward  ) Ia rgo l ies  fo r  1978,  one fo r  $1 ,384.03 ,  p lus  in te res t ,  w l th

respect to New York State tax and the oEher f .or $420.68, plus lnterest '  wlth

r e s p e c t  t o  N e w  Y o r k  C i t y  t a x ,  f o r  a  t o t a l  o f  $ 1 , 8 0 4 , 7 I .

5.  On February L4, 1983, the Audit  Divis ion issued a Stateuent of Audit

Changes to pet i t loner,  Edward t{argol les, and his wife,  Clalre i" targol les, for 1979'

for an addit ional $2,5L3.76 ln New York State and New York City personal income

taxes, with the fol lowing explanat lon:

"As a salar ied employeer 1lou are not a business ent i ty and therefore
are not ent l t led to clain Schedule C deduct lon Is lc]  as Ehese expenses
are not ordinary and necessary for the production of income as an
employee. t t

On Apri l  8,  1983, the Audit  Divis ion issued a Not ice of Def lc iency to pet l t ioner

Edward  Margo l ies  fo r  L979,  ln  the  amount  o f  $2 ,513.76  Ln  tax ,  p lus  in te res t .
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6. Pet l t ioner Edward Yargol ies was a col lege professor at the Clty

Universl ty of New York during the years at issue. In 1979' he was appointed as

a vis i- t ing professor at the Sorbonne in Parls,  France, for one semester.

7 .  Pet i t ioner  a lso  rece i .ved  income f rom wr i t ing  and ed l t lng  o f  $1 '205.00  in

1 9 7 8  a n d  $ 3 0 0 . 0 0  l n  L 9 7 9 .

8. Documentary evidence submitted by pet i t loner substant lated the fol lowlng

expenses :

L97 8

Dues & Subscript ions
Typing
Pro fess lona l  S ta f f  Congress
Total

t97 9
Dues
Typlng
Tax Preparat lon
Total

A11 other clalrned expenses ei ther appear to be personal

sa t is fac to r l l y  subs tanc ia ted .

$341  . 00
250 .00
222 .00

651350

$168 .00
275 .00
150 .00

Stgmo-

ln nature, or l tere not

9 .  Pe t l t i one r  con tends :

(a)  that  the not lces of  def lc iency were lssued on an arb l t rary and

capr ic lous basis  just  pr ior  to  the expi rat ion of  the per iod of  l imi tat ions on

assessment ,  thus depr iv ing pet l t i -oner  of  the opportuni ty  to Present  substantLat ion

for  the c la imed deduct lons;

(b) that pet l t ioner is part  of  a large group of caxpayers who were

selected for speclal  scrut iny because thelr  returns had been prepared by the

same tax preparer; and

(c) that where pet i t ioner does not have cancel led checks or other

receipts for certain expenses, the Department of Taxat ion and Flnance should

al low pet i t ioner a reasonable est lmate of such exPenses.
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CONCLUSIONS OF LAW

A. That the not ices of def ic iency rdere properly Lssued and were not

arbi trary or caprlc lous. The returns were patent ly erroneous and the Audit

Divls lon was just l f ied in disal lowing the Schedule C business income and

expenses. Each notLce of def ic iency r^ras preceded by a statement of audit

changes and pet i t ioner had an opportunity to f i le amended returns clalnlng

employee busi"ness expenses as adjustments on Federal  Forn 2106, or as i tenized

mlsce l laneous deduct lons ,  bu t  d ld  no t  do  so .

B. That the fact that pet i t ionerfs returns were selected for examinat lon

because o f  cer ta in  p rac t ices  o f  h is  accountan t  i s  l r re levant .  Pet i t ioner rs

l iabi l l ty depends solely on the facts adduced hereln.

C. That with the except ion of the relat ively snal l  amounts of incorne from

writ ing and edit ing noted in Flnding of Fact "7tt ,  petLt ioner has not sustatned

his burden of proof under sect lon 689(e) of the Tax Law to show that he was

engaged in a trade or business other than as an employee. Thus, the bulk of

expenses claimed on Schedule C may not be deducted under sect ion 62(I)  of  the

Internal Revenue Code. Pet i t loner rn€l l r  however,  deduct $250.00 for typing in

1978 and $275.00  fo r  typ lng  La  1979.

D.  That  pe t i t ioner  may deduct  $341.00  ln  dues  and subscr ip tLons  and

$222.00 in dues for the Professional Staff  Congress f .or L978 and may also deduct

$168.00  in  dues  and $150.00  fo r  tax  p repara t ion  fo r  1979.  Whi le  l t  wou ld

appear that pet i t ioner may have been ent i t led to deduct certaln other employee

bus iness  expenses  under  sec t i .ons  62(2)  o r  63( f )  o f  the  In te rna l  Revenue Code l f

he had f i led Form 2106, or Lf  he had clairned such expenses as miscel laneous

iternized deduct ions, pet i t ioner nevertheless fai led to sustain hls burden of
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procf under sect lon 689(e) of the Tax Law to show the character,  or in many

casesr the amount of the other clained business expenses.

E. That the pet i t ion of Edward Margol ies ls granted to the extent lndicated

in Conclusions of Law "C" and "D"; that the Audit  Divis lon ls directed to modlfy

the  no t ices  o f  de f ic lency  lssued Apr i l  14 ,  1982 and Apr l1  8 ,  1983 accord ing ly ;

and that,  except as so granted, Ehe pet l t ion ls in al l  other respecEs denled.

DATED: Albany, New York STATE TAX CCIIUISSION

APR 151987
PRESIDENT


