
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

John P.  & Marv J.  Maher

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
under Ar t ic le(s)  22 of  the Tax Law
fo r  t he  Yea rs  L977  -  1983 .

That  deponent  fur ther  says that  the said
herei -n and that  the address set  for th on said
o f  t he  pe t i t i - one r .

)
Sworn to before me th is  

j

AFFIDAVIT OF MAILING

Tax

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet  M. Snayr  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she is  over  18 years
of  age,  and that  on the 3rd day of  Februaryr  1987,  he/she served the wi th in
not ice of  Decis ion by cer t i f ied mai l  upon John P.  & Mary J.  Maher the
pet i t ioner  in  the wi th in proceedinB,  by encl -os ing a t rue copy thereof  ln  a
securely  sealed postpaid wrapper addressed as fo l lows:

John P. & Mary J. Maher
308 Haines Avenue
Fairbanks,  AK 9970I

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper ln  a
post  of f ice under the exclus lve care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

add ressee  i s  t he  pe t i t i one r
wrapper l-s the last knom address

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John P. & Mary J.  Maher

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Incoue
under Art ic le(s) 22 of the Tax Law
for  the  Years  1977 -  1983.

AFFIDAVIT OF MAILING

Tax

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being du1-y sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 3rd day of February, 1987, he served the within not ice
of Decisi-on by cert i f ied mai l  upon Joseph R. Brennan, the representatLve of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Joseph R. Brennan
McPhi l ips, Fi tzgerald, Meyer & Mclenithan
2 8 8  G l e n  S t r e e t ,  P . O .  B o x  3 0 9
Glens  Fa l l s ,  NY 12801

and by deposi- t ing same enclosed i .n a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i . t ioner herei .n and that the address set forth on said wrapper is the
last known address of fhe representat ive of the pet lEioner.

Sworn to before me this
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i - L t r t - t . {  t  r r I  V l " r i . ,
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pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L E A N Y ,  N E W  Y C R K  1 2 2 2 7

February 3, 1987

John P. & Mary J.  Maher
308 Haines Avenue
Fairbanks, AK 9970I

Dear  Mr .  &  Mrs .  Maher :

Please take not ice of the Decision of the State 1ry Qemmisslon enclosed
herewith.

You have now exhausted your rlght of review at the admlnistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse declsi .on by the State Tax Co u isslon may be inst i tuted only under
Art ic le 78 ot the Civl l  Pract lce Law and Rules, and must be commenced Ln the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t lce .

Inquir les concerning the couputat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluatlon Bureau
Assessment Review Unit
Bui lding / f  9,  State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX CO}OISSION

cc: Taxlng Bureaufs Representat, ive

Peti t ioner t  s Representat ive :
Joseph R. Brennan
McPhi l ips, FLrzgerald, Yeyer & Mclenithan
2 8 8  G l e n  S t r e e t ,  P . 0 .  B o x  3 0 9
Glens  Fa l l s ,  NY 12801



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlons

of

JOHN P. MAITER AND I'{ARY J. MAHER

for Redetermination of Deflciencies or for
Refunds of Personal Income Tax under Artlcle 22
of the Tax Law for the Years L977 thtough 1983.

DECISION

PetLtloners, John P. Maher and Mary J. Maher, 308 Halnes Avenue, Falrbanks,

Alaska 9970L, flled petltLons for redeterrninatlon of deflclencles or for

refunds of personal lncone tax under Artlcle 22 of the Tax Law for the years

1977 th rough 1983 (F l le  Nos.  48214 and 6347L) .

A hearLng was held before Arthur Brayr Hearing Offl"cer, at the offLces of

the State Tax Conmisslon, Bul ldLng #9, W. A. HarrLman State OffLce Campus,

Albany, New York, on Aprl l  2,  1986 at 10:45 A.M., wlth al l  br lefs to be subnit ted

by June 13, 1986. PetLt loners appeared by McPhl l lps, FLtzgerald, Meyer &

Mclenlthan (Joseph R. Brennan, Esq.,  of  counsel) .  The Audtt  Dlvl"slon appeared

by  John P.  Dugan,  Esq.  (Thouas C.  Sacca,  Esq. ,  o f  counse l ) .

ISSUE

Whether petitLoner John P. Maher changed hl"s donlclle from New York to

Alaska and thus became a nonresldent lndividual of New York State and' tf not,

whether petLtLoner elther nalntaLned a pernanent place of abode ln New York

State' malntained no permanent place of abode elsewhere, or spent in the

aggregate more than 30 days tn New York, and was thus a resldent lndlvldual

u n d e r  T a x  L a w  $ 6 0 5 ( a ) ( 1 ) .
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FINDINGS OF FACT

1. PetltLoners, John and Mary Maher, flled a jolnt New York State Income

Tax Resident Return for the year L975. They also flled a jolnt Part,-Year or

Non-Resl.dent Alaska Indlvidual Income Tax Return for the same year. Petltloners

llsted thelr address as Tl-conderoga, New York on these returns.

2. Petitloners flled a jolnt New York State Income Tax Restdent Return

for the year L976. They also fLled a Part-Year or Non-Resident Alaska Indlvldual

Income Tax Return for the year L976. Petltloners listed their address ae

Ticonderoga, New York on these returns.

3. John Maher flled a Resldent Alaska Indlvldual Income Tax Return for

the year 1977. Petltloners dld not fl1e a New York State lncome tax recurn for

this year.

4. John Maher fll-ed an Alaska Indlvldual Income Tax Return as a part-year

or nonresident fller for the yeat L978. He also filed a New York State Income

Tax Resldent Return for the year 1978 wherein he reported he was a resldent of

New York for slx months. Mr. Maher attached to his New York return a Schedule

for Change of Resldent Status whereln he allocated hls lncorne between resldent

and nonresldent perl"ods. He reported that hls address was ln Tlconderogar New

York on each of these returns.

5. John Maher flled a New York State Income Tax ResLdent Return and a New

York State Income Tax Nonresl"dent Return for the yeat L979. In each lnstance'

Mr. I' laherrs addrese nas llsted as belng ln Tlconderoga, New York. Mr. I' laher

flled an Alaska Indivldual Income Tax Return as a part-year resldent or nonreel-

dent for the year 1979 which llsted a home address ln Tlconderoga, New York.

Subsequently, Alaska retroactLvely elLnlnated lts Lncome tax for the year L979.
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6. Mr. Maher dld not flle New York State lncome tax returns for the years

1980 through 1983. However,  Mr. and Mrs. Maher f l led joint  U.S. lndlvldual-

lncome tax returns for the years 1980 through 1983 and reported' on each of

these returns, an address ln Ticonderoga, New York.

7, It was Mr. Maherrs practlce t,o send hLs wage and tax statements to hl"g

wLfe, who, ln turn, retained the servlces of an accounting firn to prepare the

tax returns. Mrs. Maher was authorized to, and frequently dLd, sLgn Mr. Maherrs

name to the tax returns. Mr. Maher did not dlscuss his tax returns wlth the

preparer of sald returns.

8. 0n Septenber 25, 1981, the Audtt  DivLslon lssued a Not lce of Def ic lency

to John Maher assertLng a defLctency of personal- lncome tax for the years 1977

through 1979 tn the amount of $3,335.40, plus penalty of $719.53 and lnterest

o f  $968.68 ,  fo r  a  to ta l  amount  due o f  $5 ,023.61 .  On the  same date ,  the  Aud l t

Dlvlslon also Lssued a Notlce of DeflcLency to Mary Maher for the years 1978

and 1979 assert lng a def lc lency of personal Lncome tax tn the amount of $45.47,

p lus  ln te res t  o f  $8 .78 ,  fo r  a  to ta l  anount  due o f  $54.25 .  0n  May 16 ,  1985,  the

Audlt Dlvlslon lssued a Notlce of Deflclency to John Maher assertlng a deflcLency

of personal income tax for the years 1980 through 1983 ln the amount of $20,750.11,

p lus  pena l ty  o f  $8 ,715.97  and ln te res t  o f  $S,730.55 ,  fo t  a  to ta l  amount  due o f

I
$35 ,196 .63 .  

-

9. To the extent at lssue hereLn, the asserted deflclenctes of persooal

lncome tax were prenised upon the Audlt Dlvistonts positloo that petltioner was

It ls recognlzed that the NotLce of DefLcleney dld not state the years
1980 and 1981. Ilowever, Lt ls clear from the Statement of Personal- Income
Tax Audtt Changes that the Notlce dated May 16, 1985 asserted a deflclency
for the years 1980 through 1983.
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subject to personal lncome tax as a resldent of New York. The penal-ttes were

asserted against John Maher ln the Not ice of Def lc iency dated September 9, 1981

pursuant  to  sec t ion  685(a) (1 )  and (a ) (2 )  o f  the  Tax  Law fo r ,  respec t tve ly ,

falLure to file a tax return and faLlure to pay tax on a return requlred to be

filed for the yeat L977. Penaltles were asserted for the same reasons agalast

John Maher ln the Not ice of Def lctency dated May 16, 1985 for the years 1980

through f983. In addttlon, the Audlt DlvLsl"on asserted a penalty pursuant, to

sect lon 685(b) of the Tax Law for negl igence for the years 1980 through 1983.

10. Mr. Maher was born ln Lafayette, New York and raised ln Truxton' New

York. In 1958, Mr. Maher was marrled. Following hls marrlage, Mr. Maher

resl"ded wlth hls wlfe and chl"ldren ln Tlconderoga, New York. Durlng thls

perlod of tlne, Mr. Maher was pertodically enployed as an operator of heavy

equipnent, guch as bulldozers and cranes.

11. In 1975, Mr. Maher lef t  New York and went to FaLrbanks'  Alaska. He

went to Falrbanks because he was hopeful of obtaining employnent on the Alaskan

plpellne. At the tLrne Mr. Maher nent to Al-aska, he dtd not lntend to change

hls donlci le.

12. 0n August 28, L975, Mr. Maher began worklng for ALaskan Contractorsr

Inc. on the pl-pellne. Thls enployment contLnued untl1 November L977.

13. In 1975, Mr. Maher became a member of the Internatlonal Unlon of

Operatlng Englneers Local 302 whlch had tts headquarters ln Seattle, WashLngton.

ThLs unlon 1ocal had jurLsdlctlon over Alaska.

L4. Upon hls arrLval ln Alaska, Mr. Maher rented llvlng acconmodations

conslstlng of a bedroom and a storeroom tn a prLvate residence. Mr. Maher had

use of the bathroom and kltchen facllltles ln thls resLdence. Mr. Maher owned

the furnlture in hls bedroon.
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15. When he nas at the work locatlon, Mr. Maher resLded ln llvLng quarters

provided by hls employer. These llvlng quarters conslsted of a room ln a

notel-llke atructure, shared bathroorn facll-lties and a dlnLng hal1.

16. It was the practlce of Mr. Maher's employer to pernlt employees to

work contl"nuously for approxlnately six weeks. Thereafterr an employee ltaa

requLred to take a weekfs vacatlon. Alternatlvely, an enployee could work

contlnuously for approxlnately twelve weeks. However, he would then be requlred

to take a two week vacatLon.

L7. Usually Mr. Maher went co his rented premlses ln Falrbanks durlng the

breaks ln work. Ilowever, tt was his practice to vlslt hls fanily ln Tlconderoga,

New York at least once a year.  In 1975, L976 atd L977, Mr. Maher vls l ted hls

fanlly for approxlnately two weeks each year.

18. Ta L977, Mr. Maher,  af ter obtaLnLng the agreement of his wife,  declded

to permanently move to ALaska. As he and his wlfe dld not nant to take thelr

chlldren out of school ln Tlconderoga and move then to Alaska, they agreed

that, after their chlldren had conpleted thelr schoolLng ln Ticonderoga,

Mrs. Maher would sell her residence, join her husband and become a permanent

resldent of Alaska.

19. Pr lor to 1977, Mr. Maher had been reglstered to vote ln the State of

New York, but on May 16, 1977, he reglstered to vote ln the State of Alaska and

he has been contlnuously regl.stered to vote ln Alaska stnce that tine.

20. In 1977, t{r. t 'taher obtained a drlverrs llcense ln the State of Alaska.

He had previously surreodered hls New York drLverrs l l .cense. Tn L977 or 1978,

Mr. Maher reglstered a motor vehlcle ln the State of Alaska.

2L. Tn L977, Mr. aod Mrs. Maherfs jolnt  New York bank account nas changed

to an account whl"ch was solely ln the name of Mrs. Maher.
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22. 0n March 20, 1978, Mr. Maher was cert l f led by the State of Alaska as

an Alaskan resl"dent. It was necessary to be certlfled as an Alaskan resldent

in order to obtatn employment on the particular constructlon proJects on whlch

he worked.

23. Fron the time he nent to Al-aska, Mr. Maher wouLd send money to hls

wlfe for the support  of  hls fanl ly.

24. In Septenber 1978, Mr. Maher was unable to obtaln enploynent in

Alaska. As a result, Mr. Maher contacted a frlend who l"ndicated that work was

avallable ln Albany, New York. In order to support hls famlly, Mr. l4aher

secured this employnent ln Septenber 1978 and remaLned ln this posltion untll

December 1978. During the perlod he worked ln Albany, Mr. lbher reslded ln a

rented room Ln Albany.

25. In or about the beglnnlng of January 1979, Mr. Maher returned to

Alaska. llowever, he was unab]-e to secure employnent. Therefore, ln May L979,

he returned to Albany where he worked as an operat{ng engineer. When the job

ln Albany was completed, he went to work in 0neonta, New York.

26. When Mr. Maher was physlcally present and employed ln New York" he

continued to malntaln hls restdence l"n FaLrbanks, Alaska. Durlng the perlod

Mr. Maher was employed ln Albany tn 1978 and 1979, he remaLned enrolled as a

member of the union local whlch had jurlsdlctlon over Alaska. He never jolned

the local unlon tn Albany because he dld not intend to remaln ln New York.

When he was worklng ln Albany, he reglstered a motor vehicle ln New York.

However,  he cont lnued to use hls Alaska dr lverrs l icense.

27. In Septenber L979, Mr. Maher returned to Alaska. Since that t tme,

Mr. Maher has not been enployed in the St,ate of New York. He has returned to
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New York once each year. Iloweverr he has not been present ln New York for more

than three weeks durlng any year slnce 1979.

28. In 1981 ot 1982, Mr. Maher was summoned to appear for jury duty ln

Alaska.

29. 0n August 13, 1982, Mr. Maher receLved a payment fron the Alaska

Perrnanent Fund Divtdend. He also recelved a payment fron thLs fund ln 1983.

One was requl.red to be a resldent of Alaska in order to recelve a dlstrlbutlon

fron thLs fund.

30. At the begtnning of the years ln lgsue, the home Ln whlch Mrs. Maher

and the chlldren resided was owned jointly by Mrs. Maher and Mrs. Maherrs

slster.  In 1982, Mrs. Maher obtatned sole t l t le to the property.  Mr. Maher

dld not ordn any real property in New York durlng the years ln lssue.

31. The Matrers' youngest chl1d graduated frou Ticonderoga Hlgh School ln

1983. It had been the Lntentlon of Mr. and Mrs. Maher thatr upor the graduatlon

of their youngest chtld fron hlgh school, Mrs. Maher would se1l her resldeuce

ln Tlconderoga and joln her husband ln Alaska. However, Ln May of 1983,

Mrs. Maherrs elderly aunt became unable to care for herself because of varlous

physlcal dlsabllltles. Mrs. Maher has provlded a home for her at the resldence

Ln Ticonderoga rather than requlrlng her aunt to be placed in a nurslng hone

whlch would be necessary lf Mrs. Maher moved to Alaska.

32. Mrs. Maherrs sole reaaon rematntng ln the State of New York slnce 1983

has been the nandate of her consclence to provide care and a home for her aunt.

When free of that obligatlon, lt ls her intentLon to sel-l her resldence Ln

Ttconderoga and to move to Al-aska to joln her husband.

33. Mr. Maher has acknowledged that he was a resLdent of New York untll

1 9 7 5 .
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CONCLUSIONS OF LAW

A. That Mr. Maher was a donlcllLary of New York through the year 1975.

Once a domiclle ls establlshed, it contiaues untll the persoo moves to a nelt

locatlon wlth the bona flde lntentLon of naking his new locatlon hls fixed and

permanent hone (20 NYCRR l02.2ldl t2l) .  In addlt lon, there must be an actual

acqutsi t lon of a resLdence ln a new local l ty (Mgtter of  Bodf lsh v.  Galh, 50

ADzd, 457)

B. That upon all of the facts and circumstances presented, lt ls concluded

that Mr. Maher changed hls donlclLe to Alaska on May 16, 1977. Thls posltlon

ls buttressed by the facts: that La 1977 Mr. Maher surrendered hls New York

drl"verrs l lceose and obtalned an Alaska dr l"verrs l lcense; that tn L977 Mr. Maherrs

name was removed fron the bank account in New York; and that on l{ay 16, L977,

Mr. Maher reglstered to vote ln Alaska. I t  is noted that Mr. Maherrs return to

New York ln 1978 and 1979 does not aLter this resul- t  s lnce Mr. Maherrs tntent lons

to be a permanent resLdent of Alaska were dlscLosed by hls declsion to remain a

member of the unLon local- whLch had jurlsdlctton over Alaska and hls declgion

to retatn hls resldence in Falrbanks. AccordLngly, Mr. Maher remalned a

nondoniclllary of New York from May 16, 1977 to the concluglon of the years ln

lssue.

C.  That ,  dur lng  the  year  L977,  Tax  Law $605(a) (1 )  p rov tded,  ln  par t ,

tha t :

"[a] resldent lndlvldual means an lndlvidual: (1) who ls domtclled
in thls state, unless he maLntatns no permanent place of abode ln
thls state, malntains a pernanent pl-ace of abode elsewhere, and
spends ln the aggregate not more than thlrty days of the taxable year
ln  th is  s ta te" .

Slnce Mr. Maher did not maintaln a permanent place of abode ln New York Ln

L977, malntained a pernanent place of abode tn FaLrbanks and dtd not spend
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than thlrty days l"n New York durlng L977, Mr. Maher was not taxable as a

resldent of New York durLng the perlod January 1, 1977 through May 15'  L977.

D. That the petLtloos of John P. Maher and Mary J. Maher are granted to

the extent of ConclusLons of Law "8" and "C" and the Audit Dlvlslon ls directed

to recompute the notlces of deftclency on the baslg that Mr. Maher was a

nonresident durl-ng each of the years ln lssue; and, except as so nodlfLed, the

not lces of def ictency lssued Septenbet 25, 1981 and May 16, 1985 are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

FEB O 3 19BZ
PRESIDENT

COMMISSI


