
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the
o f

John & El izabeth

Pet l t ions

l"lacron AFFIDAVIT OF },IAILING

for  Redetermlnat ion of  Def ic iencies or  for
Refunds of New York State Personal- Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Nonresident  Earnings Tax under Chapter  46,
Ti t le  U of  the Adminis t rat ive Code of  the Ci ty
o f  New York  f o r  t he  Yea rs  1978  and  L979 .

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that

he/she is  an employee of  the State Ta:r  Q6rnrn iss ion,  that  he/she is  over  18 years

of  age,  and that  on the 18th day of  June,  1987,  he/she served the wi th in not ice

of  Decis ion by cer t i f ied mai l  upon John & El izabeth Macron the pet i t ioners in

the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

John & El izabeth Macron
2 Bernice Dr ive
Freehold Township,  NJ 07728

and by deposi t ing same enclosed
post  of f ice under the exclus lve
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
of  the pet i - t ioner .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t ioner
forth on said wrapper is the last known address

Sworn to before me th is
18 th  day  o f  June ,  1987 .

Authorlzed to ster  oaths
sec t i on  174pursuant to Tax Law



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the
o f

John & El izabeth

Pet i t ions

Macron AFFIDAVIT OF MAILING

for Redeterminat ion of Def ic lencies or for
Refunds of New York State Personal Incone Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Administrat ive Code of the City
o f  New York  fo r  the  Years  1978 and L979.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet 1"1. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comnission, that he/she ls over 18 years
of age, and that on the 18th day of June, L987, he served the within not ice of
Decision by cert i f ied nai l  upon Louls F. Brush, the representat ive of the
petitioners in the within proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
1 0 1  F r o n t  S t .
Mineo la ,  NY 11501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representatLve
of the petitioner herein and that the address set forth on said wraPPer ls the
last knor^m address of the representat ive of the pet i t ioner.

Sworn to before me th is
18 th  day  o f  June ,  1987 .

Author i .zed to s te r  oa thsm].n
Lawpursuant to Tax sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 18 ,  1987

John & Ellzabeth l{acron
2 Bernlce Drlve
Freehold Townshlp, NJ 07728

Dear l {r .  & Mrs. } lacron:

Please take notice of the Declsion of the State Tax Comnisslon enclosed
herewlth.

You have now exhausted your rlght of review at the admlnlstratlve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chaptet 46, Tl t le U of
the Adnlnlstrattve Code of the Clty of New York, a proceedlng ln court to
review an adverse declslon by the State Tax CommLssLon may be lnstltuted only
under Article 78 of the Clvl1 Practice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany Countlr wlthLn 4 nonths fron
the date of thLs notice.

Inqulries concernlng the conputatlon of tax due or refund allowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluation Bureau
Assessment Revlew Unlt
Bulldlng //9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COI'OIISSION

cc: TaxLng Bureaurs Representat lve

Petl t loner rs Representat, lve:
Louis F. Brush
101 Front  S t .
Mlneo la ,  NY 11501



STATE OF NEI4T YORK

STATE TAX COMMISSION

In the Matter of the Pet l tLons
:

o f
:

JOHN MACRON AND ELIZABETH MACRON DECISION
:

for Redeterminat lon of Def lc lencles or for
Refunds of New York State Personal Incone Tax :
under Artlcle 22 of the Tax Law and New York
City Nonresldent Earnings Tax under Chapter 46, :
TLt le U of the Admlnlstrat lve Code of the Clty
of New York for the Years 1978 and 1979. :

Pet i t ioners, John Macron and El lzabeth Macron, 2 Bernice Drlve, Freehold

Townshlp, New Jersey 07728, f l led pet l t lons for redeterninat lon of def lc lencies

or for refunds of New York State personal lncone tax under Art ic le 22 of the Tax

Law and New York Clty nonresldent earnings tax under Chapter 46, TLtLe U of the

Adnlnistrat ive Code of the Clty of New York for the years 1978 and 1979 (Fl le

N o s .  3 7 7 5 4  a n d  4 5 3 5 3 ) .

On October 23, 1985, pet l t loners waived a hearlng before the State Tax

Comulsston and agreed to submit the matter for decLslon based on the Audlt

Divls lon f l le,  as wel l  as a brLef and addlt ional docunents to be subnlt ted by

October 8, 1986. After due conslderat lon of the record, the State Tax Co "nlsslon

hereby renders the fol lowlng declsLon.

TSSUES

I. Whether the not lces of def ic iency were lssued wlthout any basis and

for the sole purpose of extendlng the perlod of l lmitat lon on assessment.

I I .  t r{hether petLt loners have substant lated that pet i t loner John Macron was

engaged ln a trade or business durlng the years at Lssue.



I I I .  Whether petLt ioners

business expenses claimed as

issue.
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have substantLated the

deduct ions from gross

character

lncome for

amount of

years at

and

the

FINDINGS OF FACT

1. Pet i tLoners, John and El lzabeth Macron, f i led joint  New York State

lncome tax nonresident returns wlth Clty of New York nonresldent earnlngs tax

fot L978 and 1979. 0n each return, pet l t loner John Macron l lsted his occupat lon

as "Audl-o Engineerlng",  whl le peclt loner ElLzabeth Macron l lsted her occupatLon

as "Real Estate Sales'r .  PetLt loner John Macron also f i led nonresldent earnl-ngs

tax returns for che Clty of New York for said years.

2 .  ( a )  F o r  1 9 7 8 :

(f)  Pet l t ioners reported New York buslness lncome of $22'074.00.

(11) 0n a Schedule C, Federal  Form 1040r pet l t loner John Macron

stated his maln buslness act iv l ty as'rAudLo CommunicatLons Engln." and showed

the fol lowlng income and expenses:

''SCIIEDULE C - INCOME FROM BUSINESS OR PROFESSION - AUDIO ENGINEERING

Revenues - Institutl-onal
- Telecommunlcations
- Repairs & Instal lat lons
- Emergency Servlces

Expenses :
Newspapers, Magaztnes
Telephone - Inside

Outslde
Dues, Subscript lons
Too ls ,  Tes ters ,  Mater ia ls
Auto  Trave l  (3 ,800 G I7C)
Depreclat ion of Equipnent (Below)
Messengers
MeetLng For Est lnates
Trade Publ icat lons, Shows
Postage

$25 ,740
290
r00

I , r 24

393
L20
4E0
410
594
646
230
485

1  , 349
371
103

$ 2 7  , 2 5 4



Tek Tronlcs
Osc l l loscope

B & K Vlctorscope

8 3 0  S . L .

3 2 0  S . L .
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SCIIEDULE OF PROPERTY & DEPRECIATION

Depreclat ion
Cost Method Li fe

Prlor 1978
Depr. Taken Depr.

581 166

192 64
Eo-"

5  y r s .

5  y rs .

(lfi) A Itlage and Tax Statement issued to petltloner John Macron by

Amerlcan Broadcast lng ConpanLes, Inc.,  whlch nas attached to the return, showed

"Wages, tLps, other compensatLontt  of  $26,864.30. A stanped arrow wlth the

legend "Included in Schedule C" polnted to sald f igure. Federal ,  New York

State and New York Clty lncome taxes and FICA tax nere shown as withheld.

Penslon plan coverage rilas shown.

( lv) Pet i t loners l tenized thelr  deduct ions but claLned no mlscel-

laneous deductlons.

(v) Pet,itloner John Macron flled a New York State untncorporated

bus lness  tax  re tu rn  fo r  1978 showl r .g  $22,074.00  in  ne t  p ro f l t ,  w i th  $26 '864.00

in subtract ions, resultLng in a net Loss of $4,790.00. A stanped arrow wlth the

legend ITFICA Wages Included tn Schedule C" polnted to the amount of subtract lons.

(vl)  Pet l t ioner John Macronrs nonresident earnlngs tax return for

the Clty of New York for 1978 reported $22 1074.00 ln net earnlngs from self-

employment.

( b )  F o r  1 9 7 9 2

(f)  Pet i t loners reported New York State buslness income of

$ 2 9 ,  7 5 3  . 0 0 .

( i i )  0n his Schedule C, Federal  Forn 1040, pet i t loner John Macron

agaln stated hls nal-n buslness activlty as'rAudio Comnunications Engln." and

showed the following income and expenses:



-4-

I'SCHEDULE C - INCOME FROM BUSINESS OR PROFESSION - AUDIO ENGINEERING

Revenues - Instit,utlonal
Telecommunlcat lons Consult .
Repalrs & Instal lat ions
Emergency Services

Expenses :
Newspapers
Telephone - Inslde -  Al loc.

-  Outslde
Dues, Subscrlpt tons
Too ls ,  Tes ters ,  Mater la ls
Auto  Trave l  (3 ,840 G 18 lC)
Deprec .  o f  Equ lp .  (Be low)
Messengers
Meetlng For Est lmates
Trade Publ lcat lons, Shows
Postage

SCIIEDULE OF PROPERTY & DEPRECIATION

$34 ,914
290
100

L , r25

396
t20
483
56s
594
7L I
L47

I  , 480
1  ,608

377
195

$36 ,429

Depreciatl-on
Cost Method L l fe

Prl-or L979
Depr.  Taken Depr .

747  $  83

2s6  64
G7"

Tek-Tronies
Osc i l loscope

B & K V ic to rseope

8 3 0  S . L .

3 2 0  S . L .

5  y r s .

5  y r s .

(111) A Wage and Tax Statement issued to pet l t loner John Macron by

Amerlcan Broadcast lng CompanLes, Inc.,  whlch was attached to the return, showed

'rwages, t ips, other compensat lon" of $341922,I7. A stamped arrow wlth the

legend'r lncluded in Schedule C" polnted to sald f lgure. Federal ,  New York State

and New York Clty lncorne taxes and FICA tax nere shown as wlthheld. Penslon

plan coverage was showrr.

( iv)  PetLt loners i temized thelr  deduct lons but clalned no mlscel-

laneous deduct ions.

(v) Pet l t ioner John Macron f l led a New York State unincorporated

bus l -ness  tax  re tu rn  fo r  1979 showlng $29,753.00  ln  ne t  p ro f l t ,  w l th  $34,914.00
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ln  subt rac t lons ,  fo r  a  ne t  loss  o f  $5 ,161.00 .  A  s tanped ar ron  w l th  the  legend

"FICA Wages lncluded in Schedule C'r  polnted to the amount of subtract ions.

(vl)  Pet i t loner John Macronrs nonresldent earnlngs tax return for

the City of New York for L979 reported $29,753.00 ln net earnlngs fron sel f-

employment.

3. Pet l t ionersr tax returns rdere selected for exanlnat lon along wlth

those of approxinately 100 other lndlviduals on the basls that sald returns had

been prepared by a part lcular accountant.  An lnvesttgat lon had dlsclosed that

said accountant had consistently prepared returns on which an lndlvLdual with

wage or salary lncome shonm on wage and tax statements had reported sald lncome

as busLness receipts on Federal  Schedule C. Department of TaxatLon and Flnance

auditors were dlrecced to review the returns and to dlsal low claimed business

expense deductlons if the taxpayer appeared to be an enployee recelvlng wage or

salary income reported on wage and tax statements. PetLt loner John Macronrs

clalmed Schedule C deduct lons were dLsal lowed on that basis.

4 .  (a ) ( i )  0n  March  24 ,  1982,  the  Aud l t  D lv is ion  issued a  Sta tement  o f

Audlt Changes to petlEioners for 1978 wlth the followlng explanat,lon:

t'Deductions shown on Schedule C are disallowed since they are not
considered ordinary and necessary ln the product lon of Lncome as an
ernployee. "

Addlt lonal New York State personal income tax of $530.14 was clalmed to be due,

with a credit  of  $20.61 against New York City nonresLdent earnings tax, for a

t o t a l  d u e  o f  $ 5 0 9 . 5 3 .

(1i)  0n Apri l  14, 1982, the Audlt  Divls lon issued a Not lce of

Def ic lency  to  pe t l t loners  fo r  $509.53  ln  tax ,  p lus  ln te res t .

(b ) ( i )  0n  February  1 ,  1983,  the  Aud l t  D iv is lon  lssued a  Sta tement  o f

Audit  Changes to pet l t ioners f .or L979 wlth the fol lowing explanat lon:
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' fAs a salar ied employeer /ou are not a busLness ent l ty and therefore
are noc encltled co clain Schedule C deductlons as these expenses are
not ordlnary and necessary for the product lon of income as an enployee.

The lncrease in Adjusted Gross Income has lncreased the statutory
nedlcal  expense adjustnent because of the percentage reduct lon based
on adjusted gross income.

New York Clty Non-Resident earnlngs tax ts corrected.rr

Addit lonal New York State personal lncome tax of $769.97 was clalned to be due,

with a credlt  of  $23.03 ln Clty of New York nonresldent earnlngs tax.

(11) 0n Aprl l  8,  1983, the Audlt  Dlvls lon lssued a Not lce of

Def ic lency to pet l t ioners ln the amount ot $746.94, plus lnterest.

5 .  Pet l t loners  contend:

(a) that the notLces of deflciency rilere lssued on an arbltrary and

caprlc ious basis just pr ior to the expirat lon of Lhe period of l i .n l tat lon on

assessment,  thus depriv ing pet l tLoners of the opportunity to present substant l-

at ion for the clained deduct lons;

(b) that pet i t loners are part  of  a large group of taxpayers who were

selected for speclal  scrut lny because thelr  returns had been prepared by the

same tax preparer; and

(c) that where pet i t ioners do not have cancel led checks or other

recelpts for certaln expenses, the Department of Taxat lon and Finance should

al low pet l t ioners a reasonable est imate of such expenses.

6. Pet l t loners offered no evidence whatsoever ln support  of  thelr  posl t lon.

CONCLUSIONS OF LAW

A. That the notLces

arbl t , rary or caprlc ious.

Dlvls lon was just l f led in

expenses. Each Notlce of

of def ic lency were properly issued and were not

The returns were patently erroneous and the Audlt

disallowing the Schedule C buslness lncome and

Deflc iency was preceded by a Statement of Audlt
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Changes and petltloners had an opportunlty to flle amended returns claimlng

employee buslness expenses as adjustments on Federal  Form 2106, or as l tenlzed

miscel laneous deduct lons, but dld not do so.

B. That the fact that pet l t ionerst returns nere selected for exanlnat lon

because of certaln pract ices of thelr  accountant is i r relevant.  Pet l t ioners t

l labl l i ty depends solely on the facts adduced hereln.

C. That pet l t loners have not sustalned thelr  burden of proof under

Tax Law S 689(e) and Adnlnistrat lve Code $ U46-39.0(e) to show that pet l t loner

John Macron was engaged ln a trade or business other than as an ernployee.

Thus, expenses claimed on Schedule C nay not be deducted under sect lon 62(l)

of the Int,ernal Revenue Code.

D. That whl le pet i t loner John Macron may have been ent i t led to deduct

certain employee buslness expenses under sect ions 62(2) or 63(f)  of  the InternaL

Revenue Code l f  he had f l led Form 2106, or had claimed such expenses as nlscel-

laneous deduct ions, pet l t ioners nevertheless fal led to sustaln thelr  burden of

proof under Tax Law $ 689(e) and Admlnlstrat ive Code $ U46-39.0(e) to show the

character or,  in many casesr the amount of the claioed buslness expenses.

E. That the pet i t lons of John Macron and El lzabeth Macron are denled and

the not i .ces of def ic lency lssued Aprl l  14, 1982 and Aprl l  8,  1983 are sustalned.

DATED: Albany, New York STATE TAx COMMISSION

JUN 1 8 ru87 PRESIDENT

COMMISS


