
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

toul .s F. Lindauer

for Redeterminat lon of a Def lc lency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Admtnistrat ive Code of the Clty
of New York for the Periods January l ,  1983
through November 30, 1983 and March I ,  L984
through March 31, L984.

That deponent further says
herein and that the address set
o f  the  pe t l t ioner .

Sworn to before me this
12 th  day  o f  August ,  1987.

AFFIDAVIT OF I{AILING

that the sald addressee ls the pet i t ioner
forth on said wrapper 1s the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commissi .on, that he/she is over 18 years
of age, and that on the 12th day of August,  1987, he/she served the withln
not ice of decislon by cert i f led mai l  upon Louls F. Lindauer the pet l t loner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Louis F. Lindauer
43 Meadowrue Lane
East  Nor thpor t ,  NY 11731

and by deposit ing same enclosed ln a postpaid properly addressed wrapper ln a
post off ice under Ehe exclusive care and custody of the United States Postal
ServLce within the Stat,e of New York.

pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

Louls F. Llndauer

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Ti t le T of the Administrat ive Code of the Clty
of New York for the Periods January l ,  1983
through November 30, 1983 and March 1, L984
through March  31 ,  1984.

AFFIDAVIT OF MAILING

Stat,e of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmisslon, that he/she is over 18 years
of age, and that on the l2th day of August,  1987, he served the wlthin not ice
of decision by cert l f led mai l  upon David M. Brandes, the representat ive of the
pet i t ioner in the within proceedlng, by enclosing a true copy thereof ln a
securely sealed postpaid wtapper addressed as fol lows:

David M. Brandes
Cert i lman, I laf t ,  Lebow, Bal in,  Buckley & Kremer
805 Third Avenue
New York, NY 10021

and by deposi t ing
post  of f ice under
Serv ice wi th in the

That, deponent
of  the pet i t ioner
last known address

same enclosed in a postpald properly addressed wrapper in a
the exclusive care and custody of.  the United States Postal

State of New York.

further says that the said addressee ls the representat lve
herein and that the address set forth on sald wrapper is the

of the representat lve of the pet i t ioner.

Sworn to before ne thls
12 th  day  o f  August ,  1987.

pursuant to Tax Law sect lon 174



S T A T E  O F  N E I 4 I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August 12, 1987

Louis F. Lindauer
43 Meadowrue Lane
East  Nor thpor t ,  NY 11731

Dear Mr. Llndauer:

Please take not lce of the declsion of the State Tax Conmission enclosed
herewith.

You have now exhaust,ed your rlght of review at the adminlstratlve level.
Pursuant to sect ion(s) 690 & 1312 of rhe Tax Law, a proceedlng ln court  to
revlew an adverse declslon by the State Tax Coromisslon may be lnstltuted only
under Article 78 of the Civil Practice Law and Rules, and must be conrmenced in
the Supreme Court of the State of New York, Albany County, withln 4 months from
the da te  o f  th is  no t ice .

Inquirles concerning the computation of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxation and Ftnance
Audit Evaluation Bureau
Assessment Review Unit
Building //9, State Campus
Albany, New York L2227
Phone # (518) 453-430L

Very truly yours'

STATE TAX CO}OfISSION

cc: Taxing Bureau's Representat lve

Peti t ioner I  s Representat ive :
Davld M. Brandes
Cert i lman, Haft ,  Lebow, Bal in,  Buckley & Kremer
805 Third Avenue
New York, NY 10021



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

LOUIS F. LINDAUER

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Administrat lve Code of rhe City
of New York for the Peri-ods January 1, 1983
through November 30, 1983 and March 1, 1984
through March  31 ,  1984.

l{hether petitioner was a

for and pay over the New York

person requ i red  to  co l lec t ,

State and Clty withholdlng

DECISION

truthfully account

taxes of Broadcast

Pet i t ioner,  Louls F. Lindauer,  43 } leadowrue Lane, East Northport ,  New York

11731,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic lency  or  fo r  re fund o f

New York State personal income tax under Artlcle 22 of the Tax Law and New York

City personal income tax under Chapter 46, T1t le T of the Administrat ive Code

of the City of New York for the periods January 1, 1983 through November 30,

1983 and March  1 ,  1984 th rough March  31 ,  1984 (F i le  No.  61945) .

A hearing was held before Arthur Johnson, I lear ing Off icer,  at  the off ices

of the State Tax Cornmlssion, Two World Trade Center,  New York, New York, on

January  15 ,  1987 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by  Apr i l  15 ,

1987. Pet i t ioner appeared by Cert l lman, I laf t ,  Lebow, Bal ln,  Buckley & Kremer,

Esqs .  (Dav id  M.  Brandes,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

John P.  Dugan,  Esq.  (Gary  Pa lmer ,  Esq. ,  o f  counse l ) .

ISSUE



Technology,  Inc. ,  who

penalty imposed under

-2 -

wi l l fuI ly fai led to do so

sect ion 685 (g) of the Tax

and is therefore l lable for the

Law.

FINDINGS OF FACT

1. On March 25, 1985, the Audit  Divls ion lssued a Statement of Def ic iency

("statement") to pet i t ioner,  Louis F. Lindauer,  assert ing that he was a person

required to col lect,  t ruthful ly account for and pay over the New York State and

City withholding taxes of Broadcast Technology, Inc. (hereinafter r f the corpora-

t ionr ' )  for the peri .ods January 1, 1983 through November 30, 1983 and March 1,

1984 through March 31, 1984. The aforementioned statement further al leged that

pet l t ioner wi l l fu l ly fai led to col lect,  t ruthful ly account for and pay over

said withholding taxes and that he was therefore subject to a penalty equal in

amount to the unpaid withholding taxes of $10,956.32. Accordingly,  on March 25,

19B5, the Audit  Divis ion issued a Not ice of Def lc iency to pet i t ioner for the

years  1983 and 1984 asser t ing  a  de f ic iency  o f  $10,956.32 .

2. The corporation designed, manufactured and marketed audio equipment

for the broadcast industry.  Pet i t , ioner was the president of the corporatLon

from i ts incept i-on in 1980 to hLs resi-gnat ion on July 9, 1984. The corporat lon

had entered in to a financing agreement with New Venture Capital Corp. (t'New

Venturerr) under which New Venture would provide capital to the corporation in

exchange for acquiring cont.rolling interest in the corporation. In the spring

of 1983, New Venture became the major l ty stockholder.  Pet i t ioner lssued the

shares of stock al though New Venture had not ful f i l led i ts fundlng obl igat lons

under the agreement.

3. New Venture was not living up to its financial cornmitments and was

constant ly in arrears. By let ter dated May 5, 1983, pet i t ioner advised the

Board of Directors of New Venture of the problems encountered wlth the lack of
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funding and indicated specifically that the corporation rdas delinquent ln State

\rithholding taxes. In June 1984r the funding policy of New Venture changed.

Instead of funding the accounts of the corporation, New Venture began paying

the corporat ionts debts d i rect ly .  Pet l t ioner  res igned as presLdent  of  the

corporat ion on July  9,  1984 because of  h is  lack of  contro l  over  the operat ion

of  the busi -ness.

4.  Fol lowing pet i t ionerrs res ignat ion,  there was a per iod that  New

Venture at tempted to reconci le  i ts  dt f ferences wi th pet i t ioner .  Dur ing th is

t ime,  pet i t ioner  took the ro le of  caretaker  of  the corporat ionrs assets.

Pet i t ioner  went  to the Tax Department  d is t r ic t  o f f lce in  l lauppauge and of fered

a check in part payment of the delinquent withholdl-ng taxes. The check was

dated pr ior  to  pet i t ionerrs res lgnat ion.  The check was refused because the

pol icy of  the d is t r ic t  o f f lce was to accept  only  cer t i f ied checks.  Pet l t loner

could not  get  the check cer t i f ied s ince l t  was predated and the date when he

of fered the check ln  payment  ldas af ter  the date of  h is  res ignat ion.

5.  Pet i t ioner  advised the Department  of  Taxat ion and Finance that  the

assets of  the corporat ion were stored at  For t  Knox Min i  Storage,  1960 Veteranfs

Menorial Highway, Central Isl lp, New York.

6.  Dur i -ng the per iod at  issue,  pet i t ioner  \ . ras the chief  execut ive of f lcer

of the corporation and was responsible for the day-to-day management and lts

f inancia l  a f fa i rs .  Pet i t i -oner  h i red and fLred employees '  s lgned checks and the

wi thhold ing tax returns.  Pet i t ioner  owned 47 percent  of  the stock of  the

corporat ion and received a substant ia l  sa lary.  Pet i t ioner  was aware that

wi thhold ing taxes were not  paid over  to the State and were d iver ted to pay

other  credi tors.  Pet i t loner ts  capaci ty  as chlef  execut ive of f l -cer  would inply

that  he had contro l  over  the business receipts.
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7. Pet i t ioner did not pay the r i l i thholding taxes for fear that New Venture

would disconrinue funding the corporation and he would no longer have a job.

8. Pet i t ioner argued that his fai lure to col lect and pay over wlthhol-dlng

taxes to the State was not wi l l fu l  on his part  because de facto control  of  the

corporat ion had passed to New Venture pursuant to the funding agreement set

forth ln Finding of Fact rr2".  Pet i t ioner also argued that his offer of  payment

i l lustrated his lack of wi l l fu lness.

CONCLUSIONS OF LA}J

A. That the personal income tax imposed by Chapter 46, Ti t le T of the

Administrative Code of the City of New York is by its own terms tied into and

contains essent ial ly the same provisions as Art ic le 22 of the Tax Law. Therefore,

in addresslng the issues presented herein, unless otherwise speclf ied al l

references to part icular sect ions of Art ic le 22 shaLl be deened references

(though uncited) to the corresponding sect lons of Chapter 46, Tl t le T.

B. That where a person is required to col lect,  t ruthful ly aecount for and

pay over vrithholdlng tax and willfully fails to collect and pay over such tax'

sect ion 085(g) of the Tax Law imposes on such person t ta penalty equal to the

total  amount of tax evaded, not col lected or not accounted for and paid over 'r .

C. That sect ion 685(n) of the Tax Law def ines a person, for purposes of

sec t ion  085(g)  o f  the  Tax  Law,  to  inc lude:

rran individual,  corporat ion, or partnership or an off icer or employee
of any corporat ion.. .or a member or employee of any partnership, who
as such off icer,  employee or member ls under a duty to perform the
act in respect of which the violat lon occurs.r t

D. That the quest lon of whether pet l t loner was a person under a duty to

collect and pay over withholding taxes must be determined on the basis of the

facts presented. Some of the factors to be considered include lrhether pet i t ioner

signed the corporat ionrs tax returns, possessed the r ight to hire and discharge
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employees or der lved a substant ial  port ion of his income from the corporat ion.

Other relevant factors include the amount of stock pet i t ioner heldr the actual

sphere of his dut les and his authorl ty to pay corporate obl lgat lons and/or

exercise authori ty over the assets of the corporat lon (Matter of  Amengual v.

S ta te  Tax  Con 'mn. ,  95  AD2d 949;  McHugh v .  S ta te  Tax  Comn. '  70  AD2d 987) .

Final ly,  the test of  wi l l fu lness is whether the act,  default  or conduct htas

"voluntarily done with knowledge that, as a result, trust funds of the government

will not be paid over; intent to deprLve the government of its money need not

b e s h o w n , m e r e 1 y s o n e t h i n g n o r e t h a n a c c i d e n t a I n o n p a y n e n t ' ' ( @

v.  New York  S ta te  Tax  Connnn. ,  88  AD2d 707,  708 [c i ta t ion  on i t ted j ) .

E. That pet i t ioner \^ras a person required to col lect,  t ruthful ly account

for and pay over the taxes withheld from wages of the employees of Broadcast

Technology, Inc. for the periods January 1, 1983 through November 30'  1983 and

March l ,  1984 through Mareh 31, 1984 in accordance wlth sect ion 685(n) of the

Tax Law.

F. That pet i t ionerfs fai lure to col lect,  t ruthful ly account for and pay

over the taxes was wi l l fu l .  Accordingly,  pet i t ioner is l iable for the penalty

i-mposed under sect ion 685(g) of the Tax Law.

G. That the pet i t lon of Louis F. Lindauer is denied and the Not ice of

Def ic lency issued March 25, 1985 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

AU0 1 z 1987


