
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
O I

Emanuel & Mildred Leventhal

for Redeterminat ion of a Def lc iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Administrat ive Code of the Clty
o f  New York  fo r  the  Years  L979,  1980 and 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 2Lst day of August,  L987, he/she served the wlthin
notlce of decision by certified mail upon Emanuel & Mildred Leventhal the
pet i t ioner in t ,he within proceedlnB, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Emanuel & Mildred Leventhal
850 Clar idge Drive
Verona, NJ 07044

and by depositing same enclosed
post off ice under the exclusive
Service within the State of r \ew

That deponent further says
herein and that the address set
of the pet i t loner.

in a postpald properly addressed wrapper ln a
care and custody of the United States Postal
York .

that  the said addressee is  the pet i t loner
forth on said wrapper is the last known address

Sworn to before me thls
o f  August ,  1987.

to admi.n
Tax Law



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
or

Emanuel & Mildred Leventhal

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnlngs Tax under Chapter 46,
Ti t le U of the Adrninlstrat lve Code of the Clty
o f  New York  fo r  the  Years  L979,  1980 and 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 21st day of August,  1987, he served the wlthin not ice
of decision by cert i f ied mai l  upon Mart ln L. Elsman, the representat ive of the
pet i t ioner ln the withln proceedlnB, by enclosing a true copy thereof 1n a
securely sealed postpaid wrapper addressed as fol lows:

Mart in L. Eisman
2001 Palmer Ave.
Larchmont,  NY 10538

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t i -oner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne th is
o f  Augus t ,  1987 .

r i zed  to isterAu
ant to Tax Law sect



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ' r [  Y 0 R K  1 2 2 2 7

August  21,  L987

Emanuel & Mildreil Leventhal
850 Clar ldge Drive
Verona, NJ 07044

Dear  Mr .  & Mrs. Leventhal:

Please take not ice of the decision of the State Tax CommissLon enclosed
herewith.

You have now exhausted your right of review at the adnlnlstratLve level.
Pursuant to sect lon(s) 690 & L3L2 of the Tax Law, a proceeding ln court  to
revlew an adverse decision by the State Tax ConmissLon may be Lnstituted only
under Article 78 of the Civil Praccice taw and Rules, and must be comenced ln
the Supreme Court of the State of New York, Albany County, withln 4 months from
the date of thls not lce.

Inquiries concerning the computation of Eax due or refund allowed ln accordance
with this decLsion mav be addressed to:

NYS Dept. Taxati.on and Flnance
Audit Evaluati.on Bureau
Assessment Review Unit
Bul lding /19, State Campus
Albany, New York 12227
Phone # (518) 453-430L

Very truly yours,

STATE TAX COMMISSION

Taxing Bureauts Representat ive

Peti t ioner I  s Representat ive :
Martln L. Eisman
2001 Palner Ave.
Larchmont,  NY 10538



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

EMANUEL LEVENTHAL AND MILDRED LEVENTHAL

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Incoue Tax
under Article 22 of the Tax Law and New York
Ci ty  Nonresident  Earnings Tax under Chapter  46,
Ti t le  U of  the Adnin is t rat ive Code of  the Cl ty
o f  New York  f o r  t he  Yea rs  1979 ,  1980  and  1981 .

Whether petitioner Enanuel

port ion of his business income

Leventhal is properly

to sources without New

FINDINGS OF FACT

DECISION

ent , i t led to a l locate a

York State and Ci ty .

Peti t ioners, Emanuel Leventhal and Mildred Leventhal,  850 Clar idge Drive,

Verona, New Jersey 07044, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of New York State personal l -ncome tax under Art ic le 22 of the Tax

Law and New York City nonresLdent earnings tax under Chapter 46, Ti t le U of the

Adrninistrat ive Code of the Clty of New York for the years L979, 1980 and 1981

( F i l - e  N o . 6 4 9 6 5 ) .

A hearing was held before Al len Caplowaith, I lear ing Off lcer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York'  New

York ,  on  March  9 ,  1987 a t  2245 P.M.  w i th  a l t  b r ie fs  to  be  subn l t ted  by  March  23 ,

1987. Pet i t ioners appeared by Mart in L. Elsman, CPA. The Audit  Dlvis ion

appeared by  John P.  Dugan,  Esq.  (Herber t  Kamrass ,  Esq. ,  o f  counse l ) .

ISSUE

1. Emanuel  Leventhal  (here inaf ter  I 'Pet i t ionerrr )  t imely f i led jo lnt  New

York State l -ncome tax nonresident  returns wi th h is  wi fe,  Mi ldred Leventhal ,  fo t
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t he  yea rs  1979 ,1980  and  1981 .  I n  con junc t i on  t he rew i th r  pe t i t i one r  f i l ed  a

New York Ci ty  nonresident  earn ings tax return for  each of  sa id years.  For  both

New York State and New York Ci ty  purposes,  pet i t ioner  a l located h is  business

income to sources wi th in and wi thout  the State and Ci ty  of  New York.

2.  On January 7,  1985,  the Audl t  Div is ion issued a Statement  of  Personal

Income Tax Audi t  Changes to pet i t ioner  and h is  wi fe wherein adjustnents were

made which were explalned thereon as follows:

"Since you have not  establ ished that  a bona f ide p lace of

business ex is ts  outs ide New York Stater  /our  ent i re business income

const i tu tes income f rom New York State and New York Ci ty  sources and

I is ]  therefore taxable as such.

Long-term capi ta l  losses on in tangib le personal  property  are not

deduct ib le on the non-res ident  return.

Business income is  increased by addi t lonal  deposi ts  as ev idenced
pe r  aud i t . t t

3 .  Based on the aforesaid statement ,  two not ices of  def lc iency r rere

issued against  pet i t ioner  and h is  wi fe on August  8,  1985.  One not ice asser ted

addi t ional  New York State and Ci ty  personal  lncome taxes for  1979 and 1980 of

$ 4 , 4 9 0 . 5 7 ,  p l u s  p e n a l t y  o f  $ 2 2 4 . 5 3  a n d  i n t e r e s t  o f  $ 2 , 7 1 6 . 4 8 ,  f o r  a  t o t a l  d u e

o f  $7 ,431 .58 .  The  o the r  no t i ce  asse r ted  add i t i ona l  New York  S ta te  and  C i t y

pe rsona l  i ncome taxes  fo r  1981  o f  $1 ,914 .50  p lus  pena l t y  o f  $95 .73  and  i n te res t

o f  9770 .47 ,  f o r  a  t o ta l  due  o f  $2 ,780 .70 .  Sa id  pena l t i es  we re  asse r ted  fo r

negl igence pursuant  to sect ion 685(b)  of  the Tax Law and sect ion V46-35.0(b)  of

the Admlnis t rat ive Code of  the Cl ty  of  New York.

4.  Pet i t ioner  and h is  wi fe executed three successive consent  forms which

ul t imate ly  extended the per iod of  l in i ta t ion on assessment  of  personal  incone

taxes for  the years at  issue to any t ime on or  before Apr i l  15,  1986.

5.  The only adjustment  ra ised in the pet l t ion and addressed at  the

hear ing was the d isal lowance of  pet i t loner ts  c la imed a l locat ions of  business
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lncome within and without the State and City of New York for each of the years

at  issue.  Accordi -ngly ,  i t  is  presumed that  pet i t ioner  is  not  contest ing the

other  adjustnents expla lned in the Statement  of  Audi t  Changes (see Finding of

Fact  r t2r f  
,  supra)  .

6.  In  L979,  pet i t ioner  repor ted net  income f rom his  " text i le  broker t t

business of  $49,993.00.  The amounts which he a l located to New York State and

Ciuy were computed on a schedule annexed to his return as follows:

NEW YORK BUSINESS ALLOCATION FORMULA

New York

Tangible Property
Gross Recelpts

Payrol l

TOTAL

( ren t )

Total

$  2 5 , 2 5 6
ro4 ,L7  4

20,986

$  4 ,800
56  , 087

L9  , 7  53

Percentage

19.0057"
53 .840
s3 .840
94.rzs

220.8LO7"

557"w"

7 .  I n  1980 ,  pe t i t i one r  repo r ted  ne t  bus lness  i ncome o f  $39 ,601 .00 .  The

amounts which he allocated to New York State and Clty were comPuted on a

schedule annexed to h is  return as fo l lows:

NEW YORK BUSINESS ALLOCATION FORMULA

Average of  Percentages:
New York State (dtv iaea by 4)
New York Ci ty  (d iv ided by 3)

Ne t  I neome A l l oca ted  to :  N .Y .S .
N . Y .  C .

Tangible Property
Gross Receipts

Payrol l

TOTAL

(rent )

To ta l

$  20 ,848
117 ,508

24 ,8 r3

New York

$  4 ,800
72 ,273

23,570

Percentage

23.07.
61 .5
61  . 5

95  . 0

24 r .07 "

$27 ,496
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Average of  Percentages

New York State (d iv ided by 4)
New York Ci ty  (d lv ided by 3)

Ne t  I ncome A l l oca ted  to :  N .Y .S .
N . Y .  C .

607"
TT"

8 .  I n  1981  pe t i t i one r  repo r ted  ne t  bus iness  i ncome o f  $49 ,799 .00 .  He

al located 547" of  such income, or  $261891.00 to New York State and 607" of  such

lncome or  $29 ,879.00 to New York Ci ty .

9.  Dur ing the years at  issue pet i t ioner  l ras engaged in business as a

text i le  broker .  His act iv i t ies consisted of  arranging for  the sale of  odd lots

of  p lece goods to var lous buyers.  Pet i t ioner  never  physical ly  recelved the

merchandise.  He was compensated on a comniss lon basis .

10.  Pet i t ioner  d ld not  personal ly  appear for  the hear ing.  Hls representat ive

test i f ied that  pet i t ioner  malnta ined a smal l  o f f ice ln  New York Ci ty  dur ing the

years at  issue.  I t  was purpor ted that  sa id of f ice r^ tas L2 feet  by 8 feet ,  or  96

square feet .

11.  I t  was a l leged that  pet l t loner fs  of f ice in  New York was so sna1l  that

he had to maintain the books and records at his residence, a condominium

located in  New Jersey.  I t  was fur ther  a l leged that  pet i t ioner  used 257" of  h is

res idence as an of f ice.  Such of f ice r i ras purpor tedly  used in the evenings and

on weekends to make business phone cal1s,  prepare statements to customers and

to receive payments.

12.  The only documentat lon submit ted re lat ive to the years at  issue herein

were bank statements whereon pet i t ioner ts  home address was l is ted and several

1979 Federal  forms 1099 which were issued to pet i t ioner  at  h is  hone address.

CONCLUSIONS OF LAW

A. That  sect j ron 632 of  the Tax Law provides,  in  per t inent  par t  that :
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t t (a)  General .  The New York adjusted gross income of  a nonresident
individual shall be the sum of the following:

(1)  The net  amount  of  i tems of  income, galn,  loss and deduct ion
enter lng in to h is  federal  adJusted gross income, as def ined in the

laws of  the Uni ted States for  the taxable year '  der ived f rom or
connec ted  w i th  New York  sou rces , . . .

* * *

(b)  Income and deduct lons f rom New York sources.

(1)  I tems of  income, gain,  loss and deduct ion der ived f ron or

connected wi th New York sources shal l  be those i tems at t r ibutable to:

* * *

(B)  a business,  t rade,  profession or  occupat ion carr ied on i -n

t h i s  s t a t e . . . . t t

B.  That  20 NYCRR l3 l . l2 ,  as was in ef fect  dur ing the years at  lssue,

provided that :

t tA  bus iness ,  t r ade ,  p ro fess ion  o r  occupa t i on . . . i s  ca r r l ed  on
part ly  wi th in and par t ly  wl thout  th is  State when one or  nore of  the
act iv i t ies descr ibed ln subdiv ls lon (a)  of  sect j -on 131.4 is  systema-
t ica l ly  and regular ly  carr ied on wi th in th is  State and one or  more of

such act iv i t ies ls  systemat ica l ly  and regular ly  carr led on outs ide of

th is  State,  or  when one or  more of  such act iv i t ies is  systemat ica l ly
and regular ly  carr ied on both wi th in and wi thout  th is  State. r r

Such act iv i t ies consl -s t  of  occupying,  mainta in ing or  operat ing desk room'  an

of f ice l  a shop,  a s tore,  a warehouse,  a factory,  an agency or  other  p lace where

pet i t ionerr  s  af fa i rs  are systemat ica l ly  and regular ly  carr ied on.

C.  That  pet i t ioner  has fa i led to susta in h is  burden of  proof ,  inposed

pu rsuan t  t o  sec t i on  689 (e )  o f  t he  Tax  Law and  sec t l on  U46 -39 .0 (e )  o f  t he

Adminis t rat ive Code of  the Ci ty  of  New York,  to  show that  he systemat ica l ly  and

regular ly  carr ied on h ls  business act iv i t ies wl thout  the State of  New York.

Accordingly ,  pet i t loner  ls  not  proper ly  ent i t led to a l locate a Port ion of  h is

busi -ness income to sources wi thout  the State and Ci- tv  of  New York.
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D.  That  even i f  pet i t ioner  had shown that  he carr ied on h is  busi -ness

activit ies partly wlthout the State and City of New York, his claiued New York

State and Ci ty  a l locat ions for  each year  at  issue were not  conputed in accordance

wi th the methods prescr ibed in 20 NYCRR 131. i3 as \das then in ef fect ,  or

section U46-4.0 of the Adninistrative Code of the Clty of New York. Furthermore,

the amounts used in sald computat ion were unsubstant ia ted.

E.  That  the pet i t ion of  Emanuel  Leventhal  and Mi ldred Leventhal  is  denied

and the two not ices of  def ic iency issued August  8,  1985 are susta lned together

wi th such addi t ional  penal ty  and interest  as may lawful ly  be owlng.

DATED: Albany, New York STATE TAX COMMISSION

AUo 2 11e87


