
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

John F.  & Carol

the Pet i t ion

Lernlhan AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinatlon or Refund of Personal Income
under Art ic le(s) 22 of the Tax Law
for  the  Year  1980.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet l{. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Connlssion, that he/she ls over 18 years
of age, and that on the 20th day of March, 1987, he/she served the within
not ice of decislon by cert l - f l -ed ua1l upon John F. & Carol  Lernlhan the
pet l t loner in the within proceedlng, by enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

John F. & Carol Lernlhan
R.  D.  / /  I  ,  Box  143
M t .  V l s l o n ,  N Y  1 3 8 1 0

and by deposlt lng same encl-osed ln a postpald properly addressed wrapper ln a
post off ice under the excluslve care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee is the pet i- t ioner
herein and that the address set forth on said wrapper ls the last knoldn address
of  the  pe t l t ioner .

Sworn to before ue th is

Tax

of  March,

is ter oaths
pursuant to Ta Law sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E W  Y C R K  1 2 2 2 7

March 20 ,  1987

John F. & Carol Lernlhan
R . D .  # 1 ,  B o x  1 4 3
Mt .  V is lon ,  NY 13810

Dear Mr. & Mrs. Lernlhan:

Please take not lce of the declslon of the State Tax Conmission enclosed
herewith.

You have now exhausted your rlght of review at the admlnlstrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng in court  to review an
adverse declsion by the State Tax Conmlsslon nay be instituted only under
Artlcle 78 of the Clvil Practice Law and Rules, and must be commenced l-n the
Suprene Court of the State of New York, Albany County, wLthin 4 nonths fron the
date  o f  th ls  no t ice .

InquLries concernlng the computatLon of tax due or refund allowed in accordance
wlth thls declslon may be addressed to:

NYS Dept.  Taxat lon and Flnance
Audit Evaluation Bureau
Assessment Revlew Unit
Butldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX CO}OTISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f :

JOHN F. LERNIHAN and CAROL LERNIIIAN : DECISION

for RedeEerninat ion of a Def ic iency or for :
Refund of Personal Income Tax under LtticLe 22
of the Tax Law for the Year 1980. :

Pet i t . ioners, John F. Lernihan and Carol  Lernlhan, RD #1, Box 143, Ut.

V ls ion ,  New York  13810,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f lc iency  or

for refund of personal income tax under Art ic le 22 of.  the Tax Law for the year

1 9 8 0  ( F i l e  N o .  4 7 7 9 8 > .

A hearing was held before Dennis M. Gal l iher,  I lear lng Off icer,  at  the

off ices of the State Tax Comnissi .on, 164 Hawley Street,  Blnghanton, New York,

on  November  L9 ,  1986 a t  9315 A.M. ,  w i th  a l l  docunents  to  be  submi t ted  by

January 8, L987. Pet i t ioners appeared pro se. The Audit  Dlvis ion appeared

by  John P.  Dugan,  Esq.  (Deborah Dwyer ,  Esg. ,  o f  counse l ) .

ISSUE

Whether a port lon of pet i t ionersf c lalmed investment credit  for 1980 was

properly disal lowed by the Audlt  Divls ion.

FINDINGS OF FACT

1. Pet i t loners, John F. Lernihan and Carol  Lernlhan, husband and wlfe,

t inely f i led a New York State Incoine Tax Resident Return (Forn IT-201) for

1980,  under  f l l i ng  s ta tus  "3"  (mar r ied  f i l i ng  separa te ly  on  one re tu rn) .

Included with pet i tLoners I  f i l lng for 1980 was Form IT-212, by which pet l t ioners

c la lned an  inves tment  c red l t  in  the  sum o f  $222.28 ,  ca lcu la ted  as  fo l lows:



Property

Sheep (4 Ewes)
Fencing (Electr ic)

-2 -

Principal Use

breeding
pro t ,ec t  l i ves tock

Cos t

$  348 .00
198 .00

Roto t i l l e r  and a tEachments  t i l l i ng  fo r  c rops  & l l ves tock  feed 1 ,031.00
1980 4 W-D (502 farm use) haul lng feed, animals, equipment,

logs 4 ,000  . 00
5 ,577  . 00

$  . 04
222 .28

2. The above-noted investment credlt  was, alcng wlth certain other

credits,  spl l t  equal ly between pet i t l -oners on their  separate returns.

3 .  0n  Ju ly  13 ,  1983,  the  Aud i t  D lv is ion  lssued to  pe t i t ioners  a  S ta tement

of Audit  Changes indicat i -ng a proposed addit ional tax due for 1980 in the

aggregate  amount  o f  $346.46 ,  p lus  i .n te res t .  Th is  add l t iona l  l iab i l l t y  was

computed upon certain adjustments descr ibed as fol lows:

' rThis stat,ement ls based on the results of a review of your
1980 New York State Lncome tax return and information ln
our f i les which lndicates that the Internal Revenue Servlce
adjusted your 1980 Federal  i -ncome tax return per IRS form
4549 dated Septenber 9, 1982.

The Federal  examinat lon changes resulted ln adjustments to
income of $2 ,324.00 and an adjustment to miscel laneous
i temized deduct ions  o f  $1 ,353.00  fo r  a  to ta l  ad jus tment  to
taxab le  income o f  $3  ,677 .00 .

Under sect lon 606 of.  the New York State Tax Law, a New York
State investment credit ,  is al lowed only on property used
prlnclpal ly in the product ion of goods. Since your 1980
four wheel dr ive vehlcle does not neet thls qual l f icatLon,
the port ion of your clalm for 1980 New York State investrnent
credit  based on thls property ls disal lowed. Your al lowable
investment credlt  has been computed as fol lows:

( $ 5 , 5 5 7 . 0 0  -  $ 4 ' 0 0 0 . 0 0 )  X  4 7  =  $ 6 2 . 2 8

In addit lon, for marr ied taxpayers f l l ing separaEely '  an
al lowable New York State investment credlt  can be clai .med
only by the spouse deriv ing prof i t  or loss frorn the business
for which qual i f ied property was acquired. Slnce only John
clained the farm loss on your 1980 New York State income
tax return, only he is el lg ible to claim the investment
c r e d i t .

Total
x  Appl icable Rate
Investment  Credi t  Cla imed
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Regarding the New York State chi ld care credit ,  for marr ied
taxpayers f i l ing separately this credit  nay only be appl ied
against the tax imposed on the spouse wlth the lower
t,axable income. Therefore, only Carol  can claLm a New York
Sta te  ch l1d  care  c red i - t  fo r  tax  year  1980. t '

4 .  0n  October  13 ,  1983,  the  Aud l t  D l -v ls lon  lssued two no t ices  o f  de f ic tency ,

ref lect ing the assert ion of addit ional tax due for 1980 fron pet i t loner John F.

Lernihan in the amount ot.  $235.90, plus Lnterest,  and from pet i t ioner Carol

Lern ihan in  the  amount  o f  $110.56 ,  p lus  in te res t  (aggregat ing  $346.46 ,  p lus

ln te res t )  .

5.  Pet i t ioners contest the disal lowance of investment credlt  on the four

whee l  d r ive  vehLc le  ($4 ,000.00  ou t  o f  rhe  $5 ,577.00  c la imed as  qua l i f ied  proper ty

fo r  inves tment  c red i t  purposes) .  Pet l t ioners  d ld  no t  spec i f lea l l y  con tes t  the

audit  changes real locat ing the i tems of c lained credit  in accordance with the

f i l i ng  s ta tus  (separa te  f i l i ng  on  one re tu rn)  e lec ted  by  pe t i t ioners .  Fur ther ,

assuming an investment credit  ls al lowable on the four wheel dr ive vehlcle '  Lt

does not appear to be contested that any such credlt  could only be taken on

pet l t loner  John F .  Lern lhanfs  re tu rn .

5. Durlng the year in questLon, John F. Lernihan worked as a pharmaclst ,

for Rite-Aide Corporat ion. He worked, l -n general ,  two twelve-hour days per

week and every other weekend. Carol  Lernihan worked as a teacher f ive days per

week. In addit lon, the Lernihans operated a farm on the approximately twenty-fLve

acres they owned and l lved on Ln Mt. Vision, New York. No quest ion is ralsed as

to whether the farm was operated wlth the intent of  earning a prof l t .

7.  During 1980, the farning actLvi ty included the the breedlng, rals ing

and sel l ing of lanbs, sheep and a few goats, shearing and sel l ing wool f rom

these an imals  and a lso ,  to  a  lesser  ex ten t ,  ra is ing  c rops .
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8. In 1980, the Lernthans acquired a 1980 Chevrolet BLazer four-wheel

dr ive vehicle.  In addlt ion, the LernLhans owned two other vehicles, a l {ercedes

Benz Diesel Sedan and a Volkswagon Slrrocco.

9. The Blazer was al legedly purchased for use malnly ln connect lon with

farm related act iv l t ies. I t  was, however,  reglstered for over-the-road use rather

than as a farm vehicle,  due to the lLmitat ions on areas of use which apply to a

vehicle registered for farm use. The BLazet was not general ly used by el ther of

the Lernlhans to commute to thelr  respeet ive jobs as pharmacist  and teacher '

lnasmuch as thelr  other two vehicles achieved better gas mi leage than the BLazet.

However,  dur lng snolrstorms or on occasion when the roads were l -n bad condit lon,

the Blazer was used for commuting to their  jobs.

10. The Blazer was used at least twice per week to travel into town (a

one-rday distance of 5 to 7 ml les) to pick up feed or medicine for the l ivestock,

fencing, fence posts and other hardware and suppl ies. In addit lon'  the Bl 'azet

was used to transport  sheep to the veter inar lanrs off ice (a one-way distance of

about 15 mi les) and on a weekly basis to pLck up hay from nelghboring farms.

The Blazer was used twice per year to transport wool shorn fron the sheep to a

rnarket ing co-operat ive (a distance of about 30 mi les one-way).  The Blazer was

also used to br ing sheep to county faLrs for shows. This occurred about twlce

per year and pet l t ioners also brought their  canping trai ler along to such shows.

Final ly,  the Blazer was used twlce ln 1980 for family canping vacat ions.

11. The Blazer rras not used to dr lve around the pastures at the farm' but

was backed up to the fence l ine to unload feed or to pick up sheep. In total ,

the Blazer r i ras dr iven seven to eight thousand mlles per year.

12 .  I t  l s  pe t i t i .oners t  posLt lon  tha t  the  B lazer ts  use  was pr lmar i l y  fa rm

related and that an investrnent credit  should be al lowed. Pet i t loners note
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tha t  as  par t  o f  a  1980 I .R .S.  aud i t ,  l t  was  de termined tha t  the  B lazer  was used

'rat least" f i f ty percent of the t ime on faru related business and was properly

a  deprec lab le  asset .

13. The Audit  Divis ion asserts,  by contrast that the Blazer l ras not used

prLncipally in the productlon of goods by farraing and that an investment credlt

ls not al lowable. Further,  i t  ls al leged that s ince the Lernihans f l led separate

New York State returns and since only John Lernihants return ref lected the farmrs

l-oss, only John Lernihan ls entitled to claim any lnvestment credlt which may be

al lowable. No quest ion is raised as to Mr. Lernihants ent i t lement to an lnvestment

credit  of  $62.28 on the other i tems of qual i f ied property claimed on Form IT-212

(see F lnd lngs  o f  Fac t  "1"  and "3" ) .

14. At l ine '144" of Federal  Schedule F (Farm Income and Expenses) ,  pet i t ioners

claimed gasol ine, fuel  and o11 expenses for the BLazer total l ing $500.00, based

on 2500 miles of use. On Part  IV of Forn lT-2L2, pett t ioners noted parenthet lcal lyr

w i th  respec t  to  the  B lazer ,  " (507 fa rm use) " .

CONCLUSIONS OF LAW

A, That Tax Law $ 606(a)(2) provides for a credlt  against personal income

tax ,  based on  the  cos t  o r  o ther  bas is  o f :

" tangible personal property and other tangible propertyr
f-ncluding bul ldings and structural  components of bui ldings,
whlch are: depreciable pursuant to sect ion one hundred
sixty-seven of the internal revenue code, have a useful
l i fe of four years or more, are acquired by purchase as
def ined in sect ion one hundred seventy-nine (d) of the
lnternal revenue code, have a si tus ln this state and are
principal ly used by the taxpayer in the product l-on of
goods by manufactur ing, processinBr €rssembling, ref inlng,
mining, extract ing, farnlng, agr icul ture, hort lcul ture,
f lor icul ture, v i t icul ture or conmerctal  f lshlng." (Emphasls
added.  )

B. That the term I 'prLncipal ly used" means that in order to qual i fy for

investment credlt ,  more than f i f ty percent of the Blazerts use must have been in
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the  produc t ion  o f  gocds  by  fa ro ing  (see 20  NYCRR 103. l td l t3 l ,  e f fec t i ve  January  28 '

1982, whlch is after the year at issue herein, but evldencing the general ly

understood neanlng of the phrase "pr incipal ly usedtt  and the Commisslonrs

in te rpre taE lon  o f  such phrase) .

C. That as the facts bear out,  the Bl-azet vras not used more than f i f ty

percent of the t i rne ln the product ion of goods by farning. Many of Lts uses

were in the nature of adrnlnistrat ive and transportat ion uses whlch, whl le farm

related, are not uses in the product lon of goods. Also, the Blazer Iras reglstered

and used over the road as opposed to being registered as a farm vehi" l" l .

Final1y, the Blazer was adnlccedly used for personal t . ransportat lon purposes.

In this regard, l t  appears that the Blazer was used for farning only 2,500

n i les  ou t  o f  i t s  7 ,000 to  8 ,000 rn i les  o f  usage in  1980 (see F ind lngs  o f  Fac t

"11"  and "14" ) .  Accord ing ly ,  based on  the  ev idence presented ,  the  B lazer  d ld

not gual i fy for investment credit  ln 1980.

D. That wlth respect to the al locat lon of the credits at issue as clained

by pet i t ioners on their  separate returnsr pet i t ioner Carol  Lernihan clalned a

port lon of the investment credit  on farm equipment whl1e only John Lernihan

claimed the net loss result ing from farmlng on hls return. LLkewlse, John

Lernihan claimed a port ion of the chi ld care credit  computed by pet i t ioners.

E .  That  Tax  Law $  651(b) (2 ) (B)  p rov ides  tha t  a  husband and w i fe :

t tmay elect to f i le separate New York income tax returns on
a single forrn l f  they conply wlth the requirements of the
tax comnisslon ln sett ing forth informatlon, ln whlch event
t h e i r  t a x  l i a b i l i t i e s  s h a 1 l  b e  s e p a r a t e . . . . "

I t  i s  no ted  tha t
year in issue but
durlng such year
publ lc roads does

2 0  N Y C R R  1 0 3 . 1 ( d ) ( 2 ) ,  e n a c t e d  a n d  e f f e c t i v e  a f t e r  t h e
of fe r ing  some ev ldence o f  the  Co 'n iss lonrs  pos i t lon

provldes ln part  that I ' t ransportacion equipnent used on
not  qua l i f  y r r .
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F. That since pet i . t loner Carol  Lernihan did not c laim net lncome or loss

from farmlng on her form IT-201, she is not ent i t l -ed to an lnvestment tax

credit  on farm equipment for the year at issue.

G. That,  Tax Law $ 606(c) provldes a credLt for certaln household and

dependent  care  serv ices  necessary  fo r  ga in fu l  eurp loyment .  Tax  Law $  606(c) (2 )

prov ides :

"In the case of a husband and wife who f l1ed a joint
federal  return, but elect.  to deternine their  New York taxes
separately,  the credl- t  al lowed pursuant to this subsect ion
may only be appl ied agalnst the tax imposed on the spouse
with the lower taxable income, computed wlthout regard to
such c red i t .  r '

f t .  That  pursuant  to  Tax  Law $  606(c) (2 ) ,  pe t i tLoner  John Lern lhan was no t

ent i t led to claim a chi ld care credit  on his Form IT-201, and the ful l  anount

of said credlt  for the year at issue should have been taken by the pet i t ioner

Carol Lernihan.

I .  That the pet i t lon of John F. Lernihan and Carol  Lernihan ls hereby

denied, the Audit  Di.v is lonts disal lordance of part  of  pet i t ionerfs clalmed

investment credlt  and real locat lon of the balance thereof as wel l  as the

real locat ion of pet i t ionerrs claimed chi ld care credlt  was proper,  and the

not ices  o f  de f ic iency  da ted  0c tober  13 ,  1983 are  sus ta ined.

DATED: Albany, New York

MAR 2 01987

STATE TAX CO.IFIISSION

PRESIDENT


