
STATE OF NEW YORK

STATE TAX COMMISSION

In the l ' lat ter of  the Pet i t ion
o r

Rlchard G. Lefkon

for Redeterninat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
f o r  t h e  Y e a r  1 9 7 1 .

AFFIDAVIT OF ,VAILING

State of  New York :
ss .  :

County of Albany :

David Parchuck/Janet r !1.  Snay, being duly sworn, deposes and says that
he/she is an ernployee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 24th day of February, 1987, he/she served the withln
not i-ce of decision by cert i fLed mai l  upon Richard G. Lefkon the pet i t loner 1n
the withln proceedlng, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Rlchard G. Lefkon
609 I4 I .  l l 4 th  S t reer
New York, NY L0025

and by deposit ing same enclosed in a postpaid properly addressed wrapper l -n a
post off ice under Ehe exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee ls the pet i t loner
herein and that the address set forth on said wrapper ls the last knor^m address
of  the  pe t i t ioner .

Sworn to before rne this
y  o f  February ,  1987.

1n s ter  oa ths
sec tLon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T  A X  C  O M X I S S I O  N

A L B A N Y ,  N E W  Y C R K  L 2 2 2 7

February 24, L987

Richard G. Lefkon
609 W.  lL4 th  S t , ree t
New York, NY L0025

Dear ! I r .  Lefkon:

Please take not ice of the decislon of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revlew at the adninLstrative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the St,ate Tax Conmission may be instituted only under
Article 78 of the Civil Practi.ce Law and Rules, and must be commenced in the
Supreme Court of  the State of New Yorkr Albany Countyr wlthin 4 months fron the
date of Ehis not ice.

Inquiri.es concerning the computatlon of tax due or refund allowed Ln accordance
with thls decision may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Review Unit
Bul lding l l9,  State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COTYMISSION

Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the t.latter of the Petttl"on

of
:

RICHARD G. LEFKON DECISION
:

for RedeternLnatlon of a Defl"clency or for
Refund of Personal Income Tax under LttLcLe 22 :
of the Tax Law for the Year 1971

Peti t loner,  Richard G. Lefkon, 609 l , Iest 114th Street, ,  New York, New York

f0025' f l led a pet l t ion for redeternlnat lon of a def lc l"ency or for refund of

personal lncome tax under Artlcle 22 of the Tax Law for the year 1971 (Ft1e No.

29924).

A hearlng was held before Joseph W. PLntor Jr. ,  Hearlng Off lcer,  at  the

offlces of the State Tax Connlsston, Two World Trade Center, New York' New

York ,  on  September  10 ,  1986 a t  1 :15  P.M. ,  wLth  aL1 br le fe  co  be  subml t ted  by

October 1, 1986. Pet i" t loner appeared pro se. The Audit  Dlvls lon appeared by

John P.  Dugan,  Esq.  (Ange lo  A .  Scope l l l to ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the Audlt DivLslon properly determlned additlonal personal

lncome tax due from petLtloner for the yeat L97L.

I I .  Whether the Audit  Divls lon properly assessed penalt les pursuant to Tax

L a w  $  6 8 s ( a ) ( 1 )  a n d  ( a ) ( 2 ) .

FINDINGS OF FACT

1. On Aprl l  23, 1979, the Audl. t  DivLsloa lssued a Stacement of Audlt

Changes to pet l t loner,  RLchard G. Lefkon, for the year I97L. Sal"d statement

contained the followlng explanatton:
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"Since a search of our f l les d{scl"oses that no 1971 New York State
Income Tax Return was flled, we have computed your New York Tax
Liabi l i ty based on your Federal  Return.

A lso ,  Sec t ion  685(a) (1 )  and (a ) (2 )  pena l t ies  a re  be ing  imposed fo r
late f i l ing and fai lure to pay tax due."

2. Based on the aforementloned statement,  the Audit  Divls lon issued a

Notice of Def ic lency ("not ice") to pet i t ioner on January 30, 1980. Said not l .ce

asser ted  add i t iona l  tax  due o f  $ I ,022.50 ,  and pena l t les  and in te res t  o f  $963.69 '

f o r  a  t o t a l  a m o u n t  d u e  o f  $ 1 , 9 8 6 . 1 9 .

3, Pet i t loner did not know whether or not he had f l led a New York State

income tax return for the year 1971, and, ln fact,  no return was ever received

by the Department or produced at hearing.

4. Pet i t lonerrs Federal  taxabl-e income was establ ished by a f lnal  Federal

deternlnation of the Internal Revenue Servlce.

5. Based upon this determinat ion and a copy of pet i t ionerfs complete

Federal  return and wage statement,  the Audit  Divis ion determined pet i t ionerts

New York  taxab le  income to  be  $161750.00 .

6. Petltioner contends that he should be given the benefl-t of a revenue

agentrs report  whlch granted hin $6 1023.84 in i tenlzed deduct lons but whlch was

reversed by the Internal Revenue Service ln theLr appeals dlvislon. A complete

copy of said report  was never submitted herein.

7. Pet i t loner suburi t ted the fol lowLng documentat ion of enployee buslness

expenses which he contended the Audlt Division should have taken into account

when deternining his New York State taxable income:

DEDUCTION A},IOUNT

Inter job transportat l -on
Tuitlon and dues
SubscriptLons
Rent and pohrer
Phone

$  2 r4 .60
484  .0  1
130 .83
296.26
1  99  . 86
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G i f t s  L 2 2 . 4 7
Books  903.89
X e r o x i n g  3 1 1 . 8 0
Televlsion and l lbrary equipnent 2'125.L7
Tuit ion and dues 470.00

Petl t ioner also subnit ted expenses lncurred in the publ lshing of "Eduguldes -

Physics ln the New York Area" ln the sum of $9f2.47, which had already been

taken into account on pet i t loner 's Schedule C, Federal  forn 1040 and ln the

Audit  Divis lonts calculat ions.

8. The Audit  Divis ion disalLowed the employee buslness expenses conslstent

with the f lnal  Federal  determlnat ion, and deternlned tax due of $1r035.00 on

New York taxable lncome of $16,750.00. After subtract ing the statutory credlt

of  $12.50 appl icable In 1971 and the New York State withholdlng of $564.05, the

corrected tax due from pet i t ioner was determined to be $458.45, plus appl icable

penalt ies and lnterest to date.

CONCLUSIONS OT' I,AW

A. That Tax Law $ 651(a) provides as foLlows:

"(a) General .  On or before the f i f teenth day of the fourth month
following the close of the taxable year, an lncome tax return under
this art ic le shal l  be made and f l led by or for:

(1) (A) every resLdent individual requl.red to f l le a federal
lncome tax  re tu rn  fo r  the  taxab le  year . . . . t t

B. That the Internal Revenue Service reached a flnal determination as to

pet i t ionerts tax l labl l t ty for the year 1971 as the term "f inal  determLnation"

is defined in Tax Law $ 659 and the regulatlons promulgated thereunder at 20

N Y C R R  S  1 5 3 . 5 .

C. That once the InternaL Revenue Service had made a final determlnatton

adjust lng the pet i t ioner 's Federal  tax l labi1i ty,  sald pet l t loner had an

obllgatlon to notify the Tax Coumlsslon wlthin nlnety days of sald flnal
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determination and concede the accuracy of such determlnation or state whereln

i t  was  er roneous (Tax  Law $659;  20  NYCRR $ 153.1) .

D. That the pet l t loner f l l -ed nelther a L97I resldent incone tax return

nor the notlce required by the regulations at 20 NYCRR S 153.2, notLfylng the

Commlsslon of changes in his Federal taxabLe incoue and resuLting tax liability.

E. That the Tax Comission is not requLred to accept as correct any

change in a taxpayerts Federal taxable Lncome, but may conduct its own lndepen-

dent audit  or invest lgat ion ln regard thereto (20 NYCRR S 153.4).

F. That petLt lonerrs documentary proof of employee busLness exPenses was

not suff ic ient to warrant further rnodif icat lon of the Federal  adjusted taxable

Lncome because said documentatLon lras vague, failed to properJ-y identify the

i tenlzed expenses as they related to the pet i t ionerrs buslness occupat ion and

not suff ic lent to show that they were ordinary and necessary business expenses.

G. That,  sLnce petLt ioner did not f i le his 1971 personal lncome tax

return, he is l iable for penalt ies for fai lure to t imely f l le his return and

tlnely remit his payurent therewith. Since no reasonable cause was offered for

said fal lures, the penalt ies asserted pursuant to Tax Law SS 685(a)(1) and

685(a)  (2 )  a re  sus ta ined.



H. That the pet l" t lon of

Defl"ctency dated January 30,

penal-tles and lnterest as may

DATED: Albany, New York

FEB 2 41987
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RLchard G. Lefkon ls denled and the Notlce

1980 is sustained, together wlth appltcable

be lawfully owlng.

STATE TAX COMMISSION

o f


