
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o r

Susan M. LaFountain

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le(s)  22 of  the Tax Law
f o r  t h e  P e r i o d  l / I / 8 0 - 1 2 / 3 1 / 8 I .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 15th day of Apri l ,  L987, he served the wlthin not ice of
Decision by cert i f led nal l  upon Stanley Eisenberg, the representat ive of the
pet i t ioner in the within proceeding, by enclosi-ng a true copy thereof Ln a
securely sealed postpaid wrapper addressed as fol lows:

Stanley Elsenberg
105 t r {o l f  Rd. ,  Su i te  26
Albany, NY L2205

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the rePresentat ive
of  the pet i t ioner  here in and that  the address set  for th on said wraPPer is  the
last  known address of  the representat lve of  the pet i t ioner .

Sworn to before me th is
1 5 t h  d a y  o f  A p r i 1 ,  1 9 8 7 .

Authorized to adninister oat
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o r

Susan M. LaFountain

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
f o r  t h e  P e r i o d  I / I / 8 0 - 1 2 / 3 I / 8 L .

AFFIDAVIT OF MAILING

Sta te  o f

County of

New York :
s s .  :

Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 15th day of Aprl l ,  1987, he served the within not ice of
Decision by cert i f ied mai l  upon Stanley Elsenbergr the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid r^rrapper addressed as fol lows:

Stanley Eisenberg
1 0 5  W o l f  R d . ,  S u i t e  2 6
Albany, NY 12205

and by deposi t ing
pos t  o f f i ce  unde r
Serv ice wi th in the

That  deponent
o f  t he  pe t i t i one r
last known address

same enclosed ln a postpaid properly addressed wrapper ln a
the exclusive care and custody of the United States Postal

State of New York.

fur ther  says that  the said addressee is  the representat ive
herein and that  the address set  for th on said ldraPPer is  the

o f  t he  rep resen ta t i ve  o f  t he  pe t i t i one r .

Sworn to before me th is
15 th  day  o f  Ap r i l ,  L987 .

to admin s ter  oa t
pursuant Eo Tax Law sec t ion  174



S T A T E  O F  N E W  Y C R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I {  Y O R K  1 2 2 2 7

Apr l l  15 ,  1987

Susan M. LaFountaln
31 C l in ton  St ree t
Keesevl l le,  NY L2944

Dear l ls.  LaFountain:

Please take not lce of the Declsion of the State Tax Commlsslon enclosed
herewith.

You have now exhausted your r ight of  revlew at the admlnistrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding l-n court  to revield an
adverse decislon by the State Tax Comoisslon may be inst i tuted only under
Art ic le 78 of the Civl l  Pract lce Law and Rules, and must be commenced ln the
Supreme Court of  the State of New York, Albany County, withln 4 months from the
date  o f  th l -s  no t ice .

Inqulr ies concernlng the conputat lon of cax due or refund al lowed Ln accordance
wlth this decision may be addressed to:

NYS Dept.  Taxat ion and Flnance
Audit Evaluation Bureau
Assessment Revlew Unlt
Bui ldlng / /9,  State Campus
Albany, New York L2227
Phone # (518) 457-2085

Very truly yours,

STATE TAX COMMISSION

cc: Taxl-ng Bureaurs Representat ive

Peti t ioner I  s Representat ive :
Stanley Eisenberg
105 [ , [o l f  Rd. ,  Su i te  26
Albany, NY 12205



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

SUSAN M. LAFOUNTAIN

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under !*ticLe 22
of  the Tax Law for  the Per iod January 1,  1980
th rough  December  31 ,  1981 .

Whether pet i t ioner is l iable for the penalty asserted

to  sec t ion  685(g)  o f  the  Tax  Law wi th  respec t  to  New York

taxes  due f rom Bet ty rs  C leaners ,  Inc .

Pet l t ioner,  Susan M. LaFountain, 31 Cl inton Street,  Keesvi l le,  New York

L2944' f i led a pet i t ion for redetermlnat ion of a def ic lency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the period January 1,

1980 th rough December  31 ,  l98 l  (F i1e  No.  61285) .

A hearing was held before Arthur Bray, Hearlng Off icer,  at  the off ices of

the State Tax Commisslon, W.A. Harr lman State Off lce Bui ldlng Canpus, Albany,

New York  on  December  8 ,  1986 a t  1 :15  P.M.  Pet l t ioner  appeared by  Stan ley

Eisenberg, C.P.A. The Audit  Divls ion appeared by John P. Dugan, Esq. (Thomas C.

S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

DECISION

against her pursuant

Srare wlthhoLding

FINDINGS OF FACT

l .  On March  25 ,  1985,  the  Aud i t  D lv is lon  issued a  Not ice  o f  Def icLency

and a Statement of Def ic iency to pet i t ioner,  Susan l{ .  LaFountain, assert ing a

deficiency equal to the amount of unpaid withholding tax which the Audit

D lv is ion  de termined was due f rom Bet ty ts  C leaners ,  Inc .  ( t t the  corpora t lon t t ) .
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Sa id  documents  asser ted  tha t  $4 ,467.90  was due fo r  t98O and $3 '953.50  was due

f o r  1 9 8 1 .

2. The corporat lonfs act iv i t les consisted of l inen rental ,  laundry and

dry cleanlng.

3. During the periods ln lssue, the president of the corporat ion was

Frank Mussen and the vice-presldent of the corporat lon was Frank Mussents wlfe,

Patr ic ia Mussen. The corporate decisions were made by l {r .  and Mrs. Mussen.

4. Dependlng upon the season, the corporat lon had approxinately 25 to 50

employees .

5. Pet l t ioner was not involved in decldlng as to whom to hire or f l re;  al l

such decisions were made by Mr. and .vlrs.  Mussen.

6. The corporat ionts employees were supervised by Mr. Mussen or by the

corporat ionts manager,  Theodore LaBounty. Pet l t ioner did not have any respons-

ibi l i ty to supervlse employees.

7 .  Pet l t ioner rs  du t ies  cons is ted  o f  wa i t ing  on  cus tomers ,  ma ln ta in ing

records of the inventory of l inen, gathering t ime cards, total l ing hours worked

and preparing bank deposit  s l ips. Pet i t loner would also check whether the

correct amount of cash was placed ln each employeets payrol l  envelope by

Mrs .  Mussen.

8. Pet i t ioner was authorlzed to slgn checks and was l lsted as treasurer

on records f i led with the corporat lonts bank. Pet i t ioner never signed checks

when Mr. or Mrs. Yussen were present.  I lowever,  there were occasions when

Mr. and Mrs. Mussen would not be on the corporate premises and they knew that

some i tem was about to be del ivered. Cn such occasions, pet i . t loner would be
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i .nstructed to draft  a check to a part lcular suppl ier.  Pet l t loner never drafted

a check wit ,hout pr ior consent.

9. The corporat ionfs tax returns, lncluding wlthholdlng tax returns'  were

prepared and signed by Patr ic ia Mussen. Pet i t ioner neither revlewed nor slgned

tax  re tu rns .

10. Pet i t ioner was not involved ln deciding whLch creditors would be pald

and she did not know that withholding taxes were not pald to New York State.

11. Pet. i t ioner did not own any stock of the corporat lon or make any

investment ln the corporat lon. The only lncome she received from the corporat lon

was ln the form of salary.

CONCLUSIONS OF LAW

A. That where a person is required to col lect,  t ruthful ly account for and

pay over withholding taxes and wi l l fu l ly fai ls to col lect and pay over such

taxes, sect lon 6S5(g) of the Tax Law imposes on such person "a penalty equal

to Che total  amount of the tax evaded, or not col lected, or not accounted for and

paid over.  t t

B .  That  sec t lon  685(n)  o f  the  Tax  Law def ines  "person" ,  fo r  purposes  o f

sect ion 685 (g) of the Tax Law as fol lows:

- ' r [T]he term person includes an lndlvidual,  corporat ion or
partnership or an off lcer or employee of any corporat ion ( lncluding
a dissolved corporat ion),  or a member or ernployee of any partnershlp'
who as such off icer,  employee, or meuber is under a duty to perform
the act in respect of which the vlolat ion occurs."

C. That factors relevant to the determinat ion of whether pet i t loner IJas a

person required to col lect,  t ruthful ly account for and pay over withholdlng

taxes during the perlod ln issue lnclude whether the individual s igned the

companyfs tax returns and possessed the right to hlre and fire employees
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(Matter of  Amengual v.  State Tax Connn. ,  95 ADzd 949, 950; Matter of  Mal-kln v.

Tul ly,  65 ADzd, 228).  Other factors considered are the amount of stock owned,

the authori ty to pay corporate obl igat ions and the indivldualrs off lcLal dut ies

(Matter of Arnengual v.  State Tax Conmn., supra).

D. That in vlew of the fact that pet i t ioner had only mlnlster lal  dut ies

and dld not have the authorl ty to direct the paynent of corporate obl igat ions,

pet i t ioner was not a person requlred to col lect,  t ruthful ly account for and pay

over withholdlng taxes wlthin the meanlng of sect lon 085(g) of the Tax Law.

E. That the pet l t ion of Susan M. LaFountaln ls granted and the Not lce of

Def lc iency, issued l larch 25, 1985, is cancel led.

DATED: Albany, New York STATE TAX COVMISSION

APR 151987 PRESIDENT

SSIONER


