
STATE OF NEW YORK

STATE TAX COUMISSION

In the Mat, ter of  the Pet l t ion
o f

Mlchael LaCertosa

for Redet,errnlnat lon of a Def ic iency or RevLsion
of a Determlnat lon or Refund of Personal Income
Tax under  Ar t l c le (s )  22  o f  the  Tax  Law
for  the  Year  1984.

and by deposit lng sane enclosed
post off ice under the excluslve
Service within the State of New

That deponent further says
herein and that,  the address set
o f  the  pe t i t ioner .

Sworn to before me thls

AFFIDAVIT OF MAILING

ln a postpald properly addressed wrapper ln a
care and custody of t ,he Unlted States Postal
York .

that the said addressee ls the pet l t loner
forth on said wrapper is the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet V. Snay, belng duly sworn, deposes and says that
he/she Ls an ernployee of the State Tax Conmlsslon, that he/she is over 18 years
o f  age,  and tha t  on  the  20 th  day  o f  March ,1987,  he /she served the  w l th in
not ice of decision by cert l f ied mai l  upon Mlchael LaCertosa the pet i t loner ln
the within proceeding, by enclosLng a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Michael LaCertosa
249-05 Cullman Avenue
Lit t le Neck, NY 1L362

20th day of Ma h ,  1 9 8

thor l .zed to n is te r  oa ths
Dursuant to Tax aw sec t i on  17  I+



S T A T E  C F  N E I /  Y C R K
S T A T E  T A X  C O Y M I S S I O N

A L B A N Y ,  N E W  Y C R K  1 2 2 2 7

March 20, L987

,t[ichael LaCertosa
249-05 Cullman Avenue
Litc le Neck, NY L1362

Dear i {r .  LaCertosa:

Please take not lce of the declsion of the State Tax Cornmlssion enclosed
herewlth.

You have now exhausted your rlght of review at the admlnistrative level.
Pursuant,  to sect ion(s) 690 of the Tax Law, a proceeding ln court  to revl-ew an
adverse declslon by the State Tax Commission may be inst i tuted only under
Article 78 of the Clvll Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months fron the
date  o f  th ls  no t ice .

InquLries concernlng the conputatlon of tax due or refund allowed ln accordance
with thLs decLsl.on may be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluatlon Bureau
Assessment Revlew Unit
Buildlng /19, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very t,ruly yours,

STATE TAX COMITISSION

cc: Taxing Bureaurs Represent,at lve



STATE OF NEW YORK

STATE TAX CO}ftIISSION

In the l {at ter of  the Pet i t ion

o f

UICHAEL LaCERTOSA

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Year 1984.

DECISION

Petl t loner,  Mlchael LaCertosa, 249-05 Cul lman Avenue, Li t t le Neck, New

York 11362, f .LLed a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art lc le 22 of the Tax Law for the year 1984 (Ft le

N o .  6 4 5 r 0 ) .

A hearing was held before Dennis M. Gal l ther,  I lear ing Off icer,  at  the

off iees of the State Tax Commisslon, Two World Trade Center,  New York'  New

York ,  on  December  2 ,1986 a t  1 :15  P.M.  Pet i t loner  appeared pro  se .  The Aud l t

D iv is ion  appeared by  John P.  Dugan,  Esq.  (Ange lo  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner  was a

for and pay over withholding

t l -oning Corp.  ,  and wl l l fu l ly

penal ty  under sect lon 685 (g)

person required to col lect,  t ruthful ly account

tax with respect to Signal lleating and Air Condi-

fai led to do so, thus beconing 1iable for a

of the Tax Law.

FINDINGS OF FACT

l.  By a Not lce of Def ic iency and a St.atement of Def ic iency, both dated

August  26 ,  1985,  the  Aud i t  D lv is ion  no t l f ied  pe t i t ioner ,  YLchae l  LaCer tosa ,  o f

a  de f ic iency  fo r  the  year  f984.  Th is  asser ted  de f lc iencyr  to ta l l ing  $2 '7L9.07 '

covered the period l {arch 1, 1984 through l{ay 31, 1984, and related to unpaid

lrlthholdlng tax due from Signal Heating and Alr Conditioning Corp.
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2. Signal Heat ing and Air  Condit ioning Corp. ("Signal")  was, dur ing the

period in lssue, engaged in the business of sel l lng, instal l ing and servicing

heat ing and air  condit ionlng systems and components thereof.

3. Pet l t ioner founded and was the president and sole shareholder of Slgnal.

In terms of hls day-to-day act iv l t ies, pet l t ioner was pr imari ly involved with

obtaining work for Signal,  laying out and sett ing up Jobs, and supervlsing Slgnalts

employees in complet ing jobs. Pet i t ionerf  s son-ln- law, one Rlchard Belmontr l {as

involved more directly in handllng the bookkeeping and financial aspects of

Slgnalrs operat ion. Pet l t ioner did have slgnatory authori ty on Signal 's checks

and did sign payrol l  and other checks, as wel l  as tax returns.

4. Pet i t ioner asserts that he did not lnvolve hlnself  to any great extent

in the f inancLal af falrs of Slgnal.  Pet i t ioner noted that his son-in- law

embezzLed. large sums of money from Signal, whlch embezzlement was dlscovered

during the course of Signalrs f i l ing for protect ion under Chapter XI of  the

Bankruptcy Code.

5. At hearing, pet l t ioner did not speclf lcal ly contest his l iabi l l ty as a

person responsible for the amount at issue. Rather,  pet i t ioner asserted that

suff ic ient funds exist  ln the hands of the Trustee in Bankruptcy to Pay the taxes

owed by Signal (upon which the instant def ic iency is premised),  that Payment has

been authorized by order of the Bankruptcy Court and that paynent is inminent

al though, as of the date of the hearing, such payment had not been made.

CONCLUSIONS OF LAW

A. That where a person is required to col lect,  t ruthful ly account for and

pay over withholding taxes and willfully fails to collect and pay over such

tax, sect ion 685(g) of the Tax Law imposes on such person "a penalty equal
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to  the tota l  amount  of  tax evaded,  or  not  co l lected,  or  not  accounted for  and paid

ove r .  t t

B.  That  sect lon 685(n)  of  the Tax Law def ines a person,  for  purposes of

sect ion 685(g)  of  the Tax Law, to lnc lude:

' ran indlv idual ,  corporat ion or  par tnership or  an of f icer  or  employee
of  any corporat , ion. . .who as such of f lcer ,  employee,  or  member is  under
a duty to per form the act  in  respect  of  which the v io lat ion occurs. ' l

C.  That  the quest ion of  who is  a "person" requi red to col lect  and pay

over wi thhold ing taxes is  to  be determlned on the basis  of  the facts presented.

Some of  the factors to be consldered inc lude whether  pet i t ioner  owned stock,

signed tax returns, or exercised authority over the employees and the assets of

the corporat ion.  (McHugh v.  Stat .e Tax Commn. ,  70 LDzd 987.  See a lso Maclean v.

S ta te  Tax  Conmn. ,  69  LDzd  951 ,  a f f d .  49  NY2d  920 ;  Ma lk in  v .  Tu l l y ,  65  AD2d  228 . )

D.  That  pet i t ioner ,  Mlchael  LaCertosa,  has not  presented such evidence as

would absolve h im f rom the status of  a person under a duty to col lect  and pay

over wi thhold ing taxes on behal f  o f  Signal  Heat ing and Alr  Condl t ion ing Corp.

Further, there is no evi.dence that payment of the taxes owed by SLgnal, upon

which the def ic iency against  pet l t ioner  is  premised,  have been paid by the

Trustee in  Bankruptcy or  otherwise.  Accordingly ,  the def ic iency asser ted

against  pet i t ioner  must  be susta ined.

E.  That  the pet i t ion of  Michael  LaCertosa is  hereby denied and the Not ice

o f  De f i c i ency  da ted  Augus t  26 ,  1985  i s  sus ta lned .

DATED: Albany, New York STATE TAX COUIIIISSION

MAR 3 01987


