
STATE OF NEW YORK

STATE TAX COIDIISSION

In the Matter

Sanford

the  Pet l t lon

KLeinman

of
o f

I . AFFIDAVIT OF MAILING

for RedetermLnatlon of a Def lcLency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Adnlnlstrat lve Code of the Clty
of New York for the Year 1981.

State of New York :
S S .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
helshe ls an enployee of the State Tax Commlssion, thac he/she ls over 18 years
of age, and that on the 6th day of Aprl l ,  L987, he/she served the withln not ice
of decislon by cert i f ied nai l  upon Sanford I .  Klelnuan the pet l t loner in the
withln proceedlng, bI enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Sanford I. Klelnman
3820 Maple Avenue
Brooklyn, NY 1L224

and by deposltlng same enclosed ln a postpald properly addressed wrapper 1n a
post office under the exclusive care and custody of the Unlted Stat,es Postal
Servlce wlthln the State of New York.

That deponent further
hereln and that the address
of  the  pe t l t ioner .

Sworn to before me this
6th day of Apri l ,  1987.

rLzed to admtnister oaths

says that the sald addressee is the peclt ioner
set forgh on said wrapper ls the last knorsn address

pursuant to Tax Law sect ion 174



S T A T E  O T  N E W  Y O R K
S T A T E  T A X  C O ' { M I S S I 0 N

A L B A N Y ,  N E I , I  Y O R K  1 2 2 2 7

Apr l l  6 ,  1987

Sanford I. Kleinman
3820 Maple Avenue
Brooklyn, NY 1L224

Dear Mr. Kleinman:

Please take not lce of the declslon of the State Tax Connlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adminLstrative level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law, a proceedlng in court  to
revlew an adverse declsion by the State Tax Commlssion may be lnstltuted only
under Article 78 of the Ctvl1 Pract,ice Law and Rules, and must be commeneed in
the Supreoe Court of the State of New York, Albany County, wlthln 4 nonths fron
the  da te  o f  th ls  no t lce .

Inquirles concerntng the computatlon of tax due or refund alLowed ln accordance
wlth thls declsion uay be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluation Bureau
Assessment Review Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Peci t lon

o f

SANFORD I. KLEINMAN :  DECISION

for Redeterminat ion of a Def ic iency or for :
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York :
City Personal Income Tax under Chapter 46,
Tl t le T of the Administrat ive Code of the Cltv :
of  New York for the Year 1981.

Pet i t ioner,  Sanford I .  Kleinman, 3820 Maple Avenue, Brooklyn, New York

LL224, f i led a pet i t ion for redeterninat ion of a def ic i-ency or for refund of

New York State personal income tax under Article 22 of. the Tax Law and New York

City personal income tax under Chapter 46, Tl t le T of the Adninistrat lve Code

of  the  C l ty  o f  New York  fo r  the  year  1981 (F i le  No.  62283) .

A hearlng was held before Al len CaplowaiEh, I lear ing Off icer,  at  the

off ices of the SEate Tax Conmlssion, Two World Trade Center,  New York, New

York ,  on  May 13 ,  1986 a t  9 :15  A.M. ,  w i th 'a11 br ie fs  to  be  submi t ted  by  Novenber  10 ,

7986. Pet i t ioner appeared pro se. The Audit  Divis ion appeared by John P.

Dugan,  Esg.  (Herber t  Kamrass ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ionerfs salary, der ived from hls enployrnent as a trroad car

inspector",  was properly excluded fron his gross income because he was a member

of a rellgious order whlch required hino to take a vow of poverty and turn over

said salary, earned ln his indivldual capacityr to the church.
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FINDINGS OF FACT

1. Sanford I .  Kleinman (hereinaft ,er "pet i t ioner")  t imely f i led a New York

State and City of New York Resident Income Tax Return for the year 1981 \ thereon

the only lnformation reported was his name, address, social  securl ty number,

occupat ion (reported as "Ulnister") ,  the school distr ict  nane and code, the

anount of New York State and Clty taxes withheld and a request for refund of

the total  taxes withheld. Said return was signed by pet i t ioner on March 24,

L982. Attached to the return was a forn let ter whicb stated as fol lows:

"Reverend Sanford I. Kleinrnan is a member of a Religious Order
who has taken affif Poverty and performs services
pursuant to direct lon by the 0rder as an agent.  The income generated
is the property of the Church and Order and not personal income to
the individual.

For conf irmation or cl-ar i f icat ion, you may wri te to:

Worldwlde Rel lglous Order of Almighty God
Sect lon  T-1

4395 Aust in Boulevard
Is land Park ,  New York  11558"

Pet i t ionerts name was handwri t t ,en in on the bLank l ine of the form let ter.

2.  A Wage and Tax Statenent was attached to pet i t ionerts return indlcat ing

that he was employed by the New York City Transit  Authori ty dur ing 1981 and

t ,ha t  he  earned wage income f rom sa ld  e rap loyer  o f  $28 '757.01 .

3. Cn February 8, 1985, the Audlt  Divis ion issued a Statement of Audlt

Changes to pet i t loner wherein his salary lncome was held subjecc to both New

York State and City personal income taxes "based on Revenue Rul ing 77'290. ' l

Accordingly,  a Not lee of Def ic lency was lssued against pet i t ioner on Apri l  5 '

1985,  asser t ing  New York  S ta te  and C i ty  persona l  income taxes  o f  $502.64  fo r

the  year  1981,  p lus  pena l t ies  o t  $228.72  and in te res t  o f  $180.42 ,  fo r  a  co ta l

d u e  o f  $ 9 1 1 . 7 8 .
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4. Pet i t ioner submitted a "Vow of Poverty" dated November 2, 1981. Sald

document,  whlch was typed under the let terhead of the "Good Friendship Temple"

l oca ted  a t  pe t i t i one r t s  pe rsona l  r es idence ,  s ta tes ,  ! n !e ! aLLa,  that :

t ' I ,  Reverend Sanford I .  KLelnman, 3820 Maple Avenue, Brooklyn'
New York  ( IL224) ,  hereby  make an  i r revocab le  g i f t  o f  a l - l  my Possess ions ,
teaL, personal and otherwise and al l  ruy assets whatsoever,  regardless
of the form of the assets to the Temple and Order hereln named' thus
dlvest ing myself  of  al l  ny possesslons or assets whatsoever,  t ,o be
used for rel ig ious purposes to support  the basic tenets of the Temple
or Crder hereinafcer named, using the teachlngs of the compasslonate
Buddha and the Old Testament as my guidance. All such possesslons or
assecs hereinafter wi l l  be the property of the Temple or Order
regardless of whether or not they cont inue to appear in my personal
Dame. Secular employment remunerat ion (when directed by the Order)
is not personal remunerat lon, but a donat ion to the Temple or Order
and not of the individual or the undersigned.

The Temple or 0rder designated to recelve said donat ion and
possessi.ons ls the Good Friendshlp Tenple and the Order of God's
Fr iend On Ear th . "

5. Both before and after his ordlnat ion, pet i t , ioner apparent ly worked as

a road car inspector for the New York Clty Transit  Authori ty.

6. Pet l t ioner al leged that he is ent i t led to a contr ibut lon deduct ion

equal to his lncome since he donated al l  of  his income to the Church. He

further al leged that hls house was donated to the Church and that an al tar was

bui l t  in his l iv ing room from which rel lgious services were held every Wednesday.

7. No evtdence was subnit ted to support  any of petLt ionerts al legat ions.

Pet i t lonerrs Vow of Poverty was dated November 2, l9Bl,  yet he claimed hls

lncome for the ent ire year 1981 \rras exeurpt f rom tax. Moreover,  pet i t ioner

failed to submit credible evidence showing whether he had ever conducted any

servlces for the church or whether he ever did any work for the church in any

f  o rn .
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8. Al though pet i t ioner was granted a period of one month subsequent to

the hearlng within which to submlt documentary evidence support ing his posit lon'

he  fa i led  to  do  so .

9. Subsequent to the hearlng pet i t ioner advised that he received an

adverse decision on this same matcer from a Federal  eourt .  On 0ctober 7, 1986

he submltted an amended l98l  return whereon he clairned i tenized deduct ions.

Said return showed a refund due pet i t ioner of $1f.00. Al though pet l t ioner

clairned that the auended return rras the result, of the Federal- eourt deeislon

against hi .m, he fal l -ed to subrnl t  a copy of such decislon. Addit lonal ly,  he

falled to submit documentatl.on to subst,anLiate the ltemized deductions claimed

on such ret.urn.

CONCLUSIONS CF LAW

A. That,  sect ion 61(a) of the Internal Revenue Code provides that '  except

as otherwise provided by law, gross i.ncome lncludes all lncome from whatever

source  der lved .  Sec t ion  61(a) (1 )  spec i f i ca l l y  lnc ludes  compensat lon  fo r

servlces as an i ten of lncome. Where, purusant to an agreement,  services are

rendered to a person for the benef i t  of  a rel ig lous or charl table otganLzat ion

descrlbed in sect lon 170(c) of the Internal Revenue Code and the amount for

such servLces is paid to such organlzat ion by the person to whom the services

are rendered, the amount so pald is income to the person performing the servtces

(Treas .  Reg.  $161-2 [c ] ) .  "An ind iv idua l  who tu rns  over  h ls  en t i re  annua l

lncome to a church ls st i l l  taxable on that incomel subject to the deduct ion

al lowed for chari table contr ibut ions" (McGahen v. Comnissioner,  75 T.C. 468

af. fd,720 FZa 664).  "A member of a rel lg ious order under a vor{r  of  poverty ls

not  lmmune f rom Federal  income tax by reason of  h is  c l -er ica l  s tatus or  h is  vow

of  pover tyr  but  ls  subject  to  tax to the same extent  as any other  person on
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income earned or received in his individual capac i t y "  ( i d .  a t .  478 .  See a lso

Rev .  Ru l .  77 -290 ,  1977-2  C .B .  26 ) .

B.  That r  in  S tephenson v .  Commlss loner  (79  T .C. ,995)  the  caxpayer  had a

simi lar arrangement with the Li fe Science Church and the court ,  ln rul lng

against the taxpayer,  stated that " the tchurcht,  by l ts very nature, merges the

secular with the sacerdotal  and must be seen as an impermissible attempt to

transmute the commerclal  into the ecclesiasEical and thus avoid the congressional

separation of taxable individual income and tax-exempt religious order income"

(79  T .C.  a t  1001 [c i t ing  McGahen,  911g.1 ,  a t  480] ) .

C. That the record 1s completely lacking ln any test imony or documentat ion

showlng that the Good Friendship Tenple ever negot iated wlth pet i t i .onerrs

employer or exercised any control  over the conduct of his act iv i t ies as a road

car inspector.  I t  is c lear that pet i t ionerts agreement to work for his euployer

\ tras encered into pr ior to hlm joinlng the Good Friendship Temple and his

employment r{as left completely unaltered by jolnlng che church. It ls doubtful

that pet i t ionerrs employer employed him for his abi l - l ty as a road car inspector

as an agent of the church rather than as an individual.  Therefore, the lncome

received by pet i t ioner during the year in issue was not received by hlm as an

agent of the Good Friendship Ternple, but was received by hin ln hls individual

capaci. ty and was thus subject to tax.



D.  That  the  pe t i t ion

Def ic iency  issued Apr i l  5 ,

penalty and interest as may

DATED: Albany, New York

APR 0 6 1987,
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of  Sanford I .  K le inman Ls denied and

1985  l s  sus ta ined  toge the r  w l t h  such

be l -awful ly  owing.

STATE TAX COUMISSION

t he  No t i ce

addi t ional

o f

CO}OIISSI


