
STATE OF NEW YORK

STATE TAX CO}DIISSION

In the Matter of the
o f

Fernando L .  &  Ida  N.

Pet i t lon

Kindler AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Reviston
of a Determinat lon or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  1 9 7 9 .

SEate of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ts an employee of the State Tax Commisslon, that he/she is over 18 years
of age, and that on the 20th day of February, L987, he/she served the within
not ice of Decislon by cert i f led mai l  upon Fernando L. & Ida N. Klndler the
pet i t loners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Fernando L. & Ida N. Kindler
I  Kenneth Terrace
Flanders, NJ 07836

and by depositLng same enclosed
post off lce under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

in a postpaid properly addressed wrapper ln a
care and custody of the United Scates Postal
York.

that  the said addressee is  the Pet t t loner
for th on said wrapper is  the last  known address

Sworn to before me this
20 th  da oJ  February ,  1987.

pursuant to Tax Law sect ion 174



S T A T E  O F  N E I {  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y C R K  1 2 2 2 7

February 20, 1987

Fernando L. & Ida N. Klndl-er
1 Kenneth Terrace
Flanders, NJ 07836

Dear  Mr .  &  Mrs .  K ind le r :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewl th.

You have now exhausted your right of revlew at the admlnistrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev iew an
adverse decls ion by the State Tax Comrnlss ion may be lnst i tu ted only under
Art ic le  78 of  the Clv i l  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom the
da te  o f  t h i s  no t l ce .

Inqulrles concernlng the computatlon of tax due or refund allowed in accordance
wi th th is  decis ion may be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment, Review Unlt
Bui lding / /9,  State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

cc:  Tax lng  Bureaufs  Representa t ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pett t lon
:

o f
:

FERNANDO L. KINDLER AND IDA N. KINDLER DECISION
:

for Redeteruinat ion of a Def ic iency or for
Refund of Personal Income Tax under AttLcLe 22 :
of the Tax Law for the Yeat L979

Petl t loners, Fernando L. Klndler and Ida N. KLndler,  I  Kenneth Terrace,

Flanders, New Jersey 07836, f t led a pett t lon for redeternlnat lon of a def lc iency

or for refund of personal lncome tax under ArtLcle 22 of the Tax Law for the

yeat  1979 ( I '11e  No.  46541) .

A hearlng was held before Joseph W. Plntor Jr. ,  Hearlng Off lcer '  at  the

offLces of the State Tax ConnLssion, Two World Trade Centerr New York, New

York, on October 30, 1986 at 2245 P.NI.  Pet i t loner Fernando L. Klndler appeared

pro se and Ln behalf  of  hls wLfe, Ida N. Klndler.  The Audlt  Divls lon appeared

by John P. Dugan, Esq. (Anne tr I .  Murphy, Esq.,  of  counsel) .

ISSUE

Whether petLtioner Fernando L, Klndler, an enployee of a New York corporatl.on

during the perlod ln lssue, properly allocated hls Lncome for New York State

personal lncome Eax purposes.

FINDINGS OF FACT

1. 0n January L7, 1983, the Audlt  Dtvls lon issued a Statement of Personal

Income Tax Audlt Changes to petitioners, Fernando L. Klndler and Ida N. Klndler'

assert tng l tabl l l ty for addltLonal personal income tax due for the yeat 1979.

An attachnent to the Statement of Personal Income Tax Audtt Changes explalned

the pertLnent reason for the acljustment as follows:
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"Slnce you fal led to present any proof that you performed servtces
out of New York for your New York enployerr your salary Lncome has
been deemed to be ful ly taxable to New York."

S a i d  s t a t e m e n t  s e t  f o r t h  a d d l t l o n a l  t a x  d u e  o f  $ 2 , 3 8 0 . 1 9 , l n t e r e s t  o f  $ 7 3 5 . 1 9 ,

f o r  a  t o t a l  l t a b t l t t y  o f  $ 3 , 1 1 5 . 3 7 .

2. 0n May 12, 1983, the Audlt  DivLslon lssued a Not lce of Def lctency co

Fernando L. Kindler and Ida N. Kindler assert tng l labl l l ty for addlt lonal

personal Lncome tax due for the year L979 ln the sum of $2,380.19, together

w l th  ln te res t  o f  $811.31 ,  fo r  a  to ta l  amount  due and owing  o f  $3 ,L9 I .49 .

3. Durlng the tax yeat L979, pet l t loners were resl"dents of rhe State of

New Jersey and Mr. Klndler was an enployee of Merrill Lynch, Plerce, Fenner and

Sml th ,  Inc . ,  1  L iber ty  PLaza,165 Broadway,  New York ,  New York  10080,  where  he

served as an account executive.

4. Pet i tLoners f l led a jolnt  New York State Income Tax NonresLdeng Return

for the yeat L979. On said return, pet i t ioners al located Fernando L. Klndlerrs

wages, computed on schedule A-1, based on days worked wlthin and wlthout the

State of New York. PetLt loners clalmed 120 days worked outslde of New York

St ,a t ,e ,  y le ld tng  an  a l loca t ion  o f  wages to  New York  S ta te  o f  $29,477.45 .

5. At conference, the Audlt  Divis lon conceded that the pet l t loner worked

outsLde the State of New York for 70 days durl"ng the year L979 and reduced the

a d d l t l o n a l  t a x  d u e  t o  $ 1 , 1 2 3 . 5 9 .

6. PetLt ioner Fernando L. Klndler contends that he was out of the country

on buslness durlng four separate perlods durlng the yeat L9792

(a) Panarna Ctty,  January 3, 1979 through Februaty 17, 1979;
(b) Mexico Cl"ty,  Aprl l  7,  1979 through May 13, L9793
(c) Columbia, South Amerlca, July 8, 1979 through August 15, 1979; and
(d) Panarna, October 9, 1979 through Novenber 25, L979.

Pet i t loner had "salesmants pract lcal  notes, ' r  a handwrl t ten log whlch documented

his buslness acttv i t les in each of these four locat lons.



-3-

7. Pet l t l "oners submltted no further subst,anttat ion or documentat lon of

these tr lps l lke alr l lne t l .cket recelpts,  credLt card recelpts or hotel  bl l ls,

even though sald substantLatlon rras requested by the Audlt Divlston.

CONCLUSIONS OF LAI4I

A. That pet i t loners were nonresident lndtvlduals requlred to f l le a New

York SLate Income Tax Nonresldent Return for the tax year 1979 tn accordance

wi th  Tax  Law $$ 605(b) ;  632(b) (1 ) (B) ;  632(c )  and the  regu la t ton  a t  20  NYCRR

$  1 3 1 . 4 ( c )  .

B. That the regulatlons promulgated pursuant to Tax Law S 632(c) at 20

NYCRR $ 13 f .18  s ta te ,  ln  per t tnent  par t r  as  fo l lows:

" (a )  I f  a  nonres ident  employee. . .  per fo rms gervLces  fo r  hLs
enpl-oyer both wlthln and wlthouc New York State, his lncome derived
fron New York State sources Lncludes that proportion of hls total
coupensatlon for servlces rendered as an employee whlch the total
nuuber of working days enployed wlthtn New York State bears to the
total number of working days ernployed both wlthtn and wlthout New
York  Sta te . "

C. That Tax Law $ 689(e) provldes that,  ln any case before the Tax

Co nlssion, the burden of proof Ls upon the pet i t ionerr €xc€pt ln speclf ical ly

enumerated clrcumstances whlch are not present hereln.

D. That the documentation submltted by the petLtloners to substantiate

total  days worked outslde of New York State, consLst ing of only ehe "salesman's

pract ical  notes," was not suff ic ient for the purpose of substant iat lng that

petLt loner Fernaodo L. Klndler worked more than 70 days outside the State of

New York ln the year L979.
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E. That the pet l t lon of Fernando L. Klndler and Ida N. Klndl-er ls granted

to the extent lndtcated ln Ftndlng of Fact rr5 'r ;  that the Audlt  Dtvtston ts

dlrected to nodtfy the Not ice of Def lc lency dated t{ iay L2, 1983; and that,

except so as granted, the pett t ton ls ln al l  other respects denled.

DATED: Albany, New York STATE TAX COMI.{ISSION

FEB 2 0 1987


