
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph & Lee (deceased) Kal ina

for Redeterminatlon of a Deficiency or Revision
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Year  1980.

AFFIDAVIT OF I'{AILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the PetLt loner
forth on said wrapper Ls the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssl-on, that he/she is over 18 years
of age, and that on the 17th day of Apri l ,  L987, he/she served the within
not ice of Declsion by cert l fLed mai l  upon Joseph & Lee (deceased) Kal lna the
pet i t ioner in the withln proceeding, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Joseph & Lee (deceased) Kal ina
107 Stonecres t  Dr ive
Der^rltt, NY I32I4

and by deposit ing same enclosed
post off ice under the excluslve
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t loner .

Sworn to before me this
1 7 t h  d a y  o f  A p r l l ,  1 9 8 7 .

ster oaths
to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Joseph & Lee (deceased) Kal ina

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determlnat ion or  Refund of  Personal  Income
Tax under Ar t lc le(s)  22 of  the Tax Law for  the
Year  1980 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she l-s over 18 years
of age, and that on the 17th day of Apri l ,  1987, he served the within not ice of
Decision by cert i f ied nai l  upon Andrew H. Ewanyk, the representat lve of the
pet i t ioner in the within proceeding, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Andrew H. Ewanyk
2582 Er ie  B lvd .  Eas t
Syracuse, NY L3224

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne thls
lT th  day  o f  Apr i l ,  L987.

pursuant to Tax Law sectl-ot L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Apr i l  17 ,  l9B7

Joseph & Lee (deceased) Ka1lna
107 Stonecres t  Dr ive
D e w t r r ,  N Y  L 3 2 L 4

Dear Mr. Kal ina:

Please take not ice of the Declsion of the State Tax Conoission enclosed
herewLth.

You have now exhausted your r ight of  revLew at the adnlnistrat lve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng Ln court  to review an
adverse declslon by the State Tax Commlsslon nay be inst i tuted only under
Art lc le 78 of the Civl l  Pract lce Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, wlthln 4 months from the
date  o f  th is  no t lce .

Inqulr ies concerning the computat ion of tax due or refund al lowed in accordance
wlth this declslon may be addressed to:

NYS Dept.  Taxat lon and FLnance
Audit Evaluatlon Bureau
Assessment Revlew Unit
Bul ldlng / f9,  State Canpus
Albany ,  New York  L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc:  Tax ing  Bureaurs  Representa tLve

Peti t loner t  s Representat lve :
Andrew tl. Ewanyk
2582 ErLe Blvd. East
Syracuse,  NY 13224



STATE OF NEW YORK

STATE TAX COI'OTISSION

:
In the Matter of the Pet l t ion

o f
:

JOSEPH KALINA AND LEE KALINA (DECEASED) DECISION
:

for Redetermlnat lon of a Def lctency or for
Refund of Personal Income Tax under LrtLcLe 22 :
of the Tax Law for the Year 1980.

:

Pet l t ioners, Joseph Kal lna and Lee Kal ina (deceased),  107 Stonecrest

Drive, Dewit t ,  New York 13214, f l led a pet i t lon for redeterninat ion of a

deficlency or for refund of personal incooe tax under Artlcle 22 of the Tax Law

for the year 1980 (Fl le No. 47426).

A hearlng was held before Arthur Bray, Hearing OffLcer,  at  the off lces of

the State Tax Conmlssl-on, 333 East Washlngton St,reet,  Syracuse, New York, on

October 8, 1985 at 2245 P.NI.  Pet i t ioner appeared by Andrew H. Ewanyk, C.P.A.

The Audlt  Divls l-on appeared by John P. Dugan, Esq. (James Del la Porta, Esq.,  of

counsel)  .

ISSUES

I. Whether the Audit  Divls ionrs al lowance of f i f ty percent of pet l t loner

Joseph Kal inars net prof l t  f rom the operat ion of hls buslness, as personal

servlce l-ncome subject to the maxLmum tax on personal servLce lncome, rtas

Proper .

I I .  Whether pett t loners have substant lated the amount of the casualty loss

lncurred by theft .

III. Whether dlvldend Lncome received from a mutual fund whlch dlvldend was

derived from federal  obl lgat lons qualLf les as lnterest income on obl lgat lons of

the Unlted States such that pet l t ioners t  reported federal  adjusted gross lncome
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should be reduced by the dlvidend income recelved in accordance with Tax Law

$ 6 r 2 ( c )  ( 1 ) .

FINDINGS OF FACT

1. Joseph Kal lna, on behalf  of  hlmself  and his wlfe,  Lee Kal lna'  who dled

on March 10, 1980, f l led a New York State Income Tax Resldent Return for the

year 1980. On thls return, pet i tLoner claLmed a subtract lon rnodif lcat ion ln

the  amount  o f  $2 ,560.00 ,  o f  wh ich  $1 ,350.00  was der ived  f rom in te res t  on  a

United States Treasury Note and $1,210.00 const l tuted a dlvldend received fron

a mutual fund whLch dlvldend was derived from lnterest on federal obllgatlons.

Pet lc loner also clal-ned a casualty or theft  loss in the amount of $7,665.00.

2. Mr. Kal ina attached a New York State Unlncorporated Business Tax

Return to his New York State personal income tax return for 1980. He descrlbed

his business as the "Wholesale of Lunber" on thl-s return. He also attached a

Federal  Schedule C encapt loned Prof l t  (or Loss) from Buslnesa or Professlon.

0n thls schedule, Mr. Kal ina descrlbed his buslness acttv l ty as the "Sa1e of

Lumber ' r  and repor ted  a  g ross  pro f l t  o f  $64,130.00  and a  ne t  p ro f i t  o f  $40 '791.00 .

The Schedule C disclosed that Mr. KalLna had no lnventory at elther the beginning

or end of the year.  However,  he reported costs for purchases, customs and

frelght.  Mr. Kal lna did not c laln deduct ions for depreclat lon or deplet lon.

In eomputlng their  tax lLabl l l ty,  pet l t ioners reported the gross prof l t  on the

buslness, less business deductlons and payments to an lndlvidual retLrement

account or Keogh plan, as subject to the New York State maxlmum tax on personal

service income.

3. In the course of a f ie ld audlt ,  the Audlt  Dlvls ion determined that

pet i t ioner was not ent l t led to the subtract lon nodlf lcat ion claLmed on the

dlvidend recelved from the mutual fund. The Stateuent of Audlt Adjustnent
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attr ibuted $1,350.00 as l -ncome received from the nutual fund. However '  at  the

hearlng, the part les agreed that $1,210.00 const l tuted the dlvldend recelved

from the mutual fund. Further,  s lnce Mr. Kal lna did not establ ish the cost

basls of i tems that were stolen fron hls home, the Audlt  DLvLslon reduced the

amount of the perni t ted casualty loss to $1,000.00. Last ly,  the Audlt  DlvLslon

determined that f i f ty percent of Mr. Kal lnars business Lncome was an approprLate

allowance as coopensatlon for personal servlces subject to the maximum tax on

personal service income.

4. On the basis of the foregoLng audit ,  on July 14, 1983, the Audlt

Divis ion issued a NotLce of Def ic lency to pet i t ioners assert ing a def lc l .ency of

personal income tax in the amount of $I ,2I4.00, plus interest ln the amount of

$ 3 3 6 . 1 5 ,  f o r  a  b a l a n c e  d u e  o f  $ 1 , 5 5 0 . 1 5 .

5. Durlng the year ln lssue, Mr. Kallna engaged in buslness under the

name of Adirondack Lumber Company. As the result of years of experlence'

Mr. KalLna developed the abt l t ty to determlne the character ist ics of the lnslde

of a 1og from an exaninat ion of the exter ior surface of the 1og. This skl l l

was of particular value to overseas firms which bought logs ln the Unlted

States because of the expense lnvolved ln lnporting logs which could not be

u s e d .

6. In the course of !1r.  Kal inars business, a f l rn would usual ly contact

Mr. Kal lna stat ing that i t  wlshed to purchase a certain quant i ty of logs. On

occaslon, the f l rn contact lng pet i t ioner would state the pr ice they wished to

pay and at other t imes the pr ice would be onlt ted. Thereafter,  Mr. Kal lna

would locate the logs which satLsf ied the custoner 's speclf lcat ions and shlp

them to the customer. In conJunctlon wlth the shlpment of the logs, Mr. Kalina

would prepare a bill of ladlng and other necessary documents which would be
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delLvered to hls bank. Mr. Kal lna's bank would then transntt  the b111 of

ladlng to the customerrs bank Ln Europe. The customerts bank would release the

bi l l  of  ladtng to the customer upon payoent.  Thereafter,  the funds would be

transferred to pet l t ionerts bank and credited to pet i t ionerrs bank account.

7. The lncome earned by Mr. Kallna \ras a direct result of his knowledge

of the lurnber lndustry.

8. In or about late Cctober or ear ly November, 1980, Mr. Kal lnars houe

was burglatlzed. After the burglary, Mr. KalLna prepared a brief llst of ltems

stolen or dauaged and subnitted it to hls lnsurance company. In response

theretor the insurance company remitted a check to petitloner tn the amount of

$81989.30. When the t ime caue to prepare the tax return, Mr. Kal ina, Ln

response to a dtscussion wlth hls accountant,  prepared a more complete l ist  of

the ltens whlch were stolen. After the audlt was coupleted, Mr. Kalina expanded

further on the llst of ltems whlch were lost durlng the burglary. At the tlme

of the hearing, l{r. KalLna submitt,ed the followlng llst whlch purported to

represent the cost basls of the ltems llsted and the amount which the lnsurance

company agreed to relnburse pet l t ioner.

Joseph Kallna
Schedule of Assets StoLen

Cost
Per Insurance

Schedule

18 karat gold r lng black onyx
Dlanond ring I karat platinun
Gold bracelet
Dianond earrings l karat
Cameo carved set ln gold
Menfs golden watch - 17 jewels
Gold pln 14 karat
Pearl  necklace 3 t ier
Cash
CoLns & starnps
Dianond ring
Mlnk collar

$  3s0 .00
8s0 .00
500 .00
900 .00
300 .00
250.00
200  .00
300 .00
790  . 00

7 ,000 .00
L ,225 .00

s50 .00

s00 .00

100 .00
500 .00

I  75 .00
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D i a n o n d r L n g - 2 s t o n e s
Alarn clock
Cameo
Sterl lng si lver
C a s s e t t e s  ( 1 0 )
Shoes
Liquor
Sweater cashmere
Su l t  cases  (2 )
Leather sui t  case
Boots
Repairs - house
Calculator
Coins & camera (35 nti-limeter - Son)

Insurance relmbursement 
I

Pet,itloners lrere
approved by the
submltted to the

5  , 500  . 00
25 .00

2s0 .00
I  , 400 .00

60  .00
38  . 00
30  .00

s50 .00
2s0 .00
180 .00
85  .00

725 .00
ss .00

s00.00
s,'zz;srroo

I  , 9 8 9  . 8 2
$  1 3 , 8 7 3  .  1 8

20 .00

2 ,200 .00
40 .00
38  .00
30 .00

I  75  . 00
89  . 95
89  . 9s
75  .00

565.28
50  .00

F4;rr8;Tt

9. Mr. Kal lna had dl f f lcul ty determlnLng what jewelry was stolen direct ly

after the burglary because his wlfe had died before the theft  and she was the

only person who would have been aware of all of the jewelry that she had owned.

The boots l isted on the foregoing schedule were ordned by Mr. Kal ina's son. The

cassettes on the schedule of assets stolen were in Mr. Kal lna's son's bedroou,

al though Mr. Kal lna paid for then.

10. When LIr. Kalina submitt,ed che llsC of stolen ltems to the lnsurance

company, he was advlsed that they would reimburse hln $500.00 for the coins

regardless of thelr  va1ue.

11. No evldence was presented as to the l ln l t  of  relmburseuent contalned

ln Mr. Kal- inats lnsurance pol l -cy.

12. The only documentary evidence of the cost basis of the stolen l tems

presented at the hearing conslsted of proof that one dLanond r lng cost $1'250.00

and proo f  tha t  pe t i t ioner  purchased be tween $6 ,000.00  and $8 ,000.00  wor th  o f

unable to provlde a reason why the value of the amounts
insurance company exceeded the value of the amounts

insurance company.
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stamps and colns durlng the past twenty years. In addition, there Ls no evldence

ln the record of the falr market value of the ltems stolen lnrnediately before

,
the burglary.-

13. When Mr. Kallna lnvested ln the mutual fund, he was told by the sales

agent that the lncome therefrom would not be subject to Unlted States or New

York State taxat ion.

CONCLUSIONS OF LA!il

A. That sect ion 603-A(b) ( l )  ,  ln effect for the year at lssue, def lned the

term trNew York personal servlce lncomett to mean, ln part, ltems of lncome

includlble as personal servlce lncome for purposes of sect lon 1348 of the

Internal Revenue Code.

B. That sect lon 134E(b) (1) (e) of  the Internal Revenue Code, ln effect for

the year at issue, def ined the tern t tpersonal servlce income" as:

". . .any income whlch ls earned lncome wlthln the meanlng of sectLon
401(c) (2 ) (C)  o r  sec t ion  911(b)  o r  wh lch  ls  an  amount  rece lved as  a
penslon or annuity whlch arlses frou an employer-employee relatlonshlp
or from tax-deduct lble contr lbut lons to a ret l rement plan. For
purposes of thls subparagraph, sect ion 911(b) shalL be applted
without regard to the phrase, rnot in excess of 30 percent of hls
share  o f  ne t  p ro f i t s  o f  such t rade or  bus inessr  t . t t

C .  That  Treasury  Regu la t ion  f .1348-3(a) (3 ) (1 )  p rov ldes ,  in  par t '  tha t :

" [1] f  an lndlvidual ls engaged ln a trade or business.. . ln which both
personal servlces and capLtal  are mater lal  lncome-productng factors'
a reasonable allowance as coupensatlon for the personal services
actually rendered by the lndlvidual- shall be considered earned
l n c o m e .  .  .  t t .

D.  That  Treasury  Regu la t l -on  1 . f348-3(a) (3 ) (11)  p rov ldes ,  ln  par t r  tha t :

A let ter f rom a jeweler was offered stat ing that the replacement values of
two r ings ovmed by Mrs. Kal lna Ln 1977 were, respect ively,  $6,200.00 and
$650.00. In addit ion, the record contalns an undated document stat ing
that the market value of the ster l lng st lver was $6,200.00.
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r'[c]apit,al 1s a material income-producing factor lf a subst,antlal
port lon of the gross income of the bustness ls attr lbutable to the
enploynent of capltal  ln the business, as ref lected, for example, by
a substant lal  lnvestment ln lnventor ies, plant,  machinery'  or oEher
equipment.  In general ,  capital  is not a oater laL lncome-producing
factor where gross income of the busLness conslsts pr lnclpal ly of
fees, cornrnlssiong, or other compensat lon for personal servLces
performed by an indLvidual.rr

E. That Internal Revenue Code S911(b),  as effect lve for the year ln

issue, provlded:

rrDef lni t ion of Earned Income. --  For purposes of this sect ion,
the term tearned tncomet means hrages, salar les, or professlonal fees,
and other amounts received as compensatlon for personal services
actually rendered, but does not Lnclude that part of the compensatlon
derlved by the taxpayer for personal servlces rendered by hin to a
corporatLon which represents a distr lbut lon of earnlngs or prof l ts
rather than a reasonable allowance as compensation for the personal
servlces actual ly rendered. In the case of a taxpayer engaged ln a
trade or business Ln whlch both personal services and capital are
mater lal  lncoue-producing factors, under regulat ions prescrtbed by
the Secretary, a reasonable al lowance as compensat lon for the personal
servlces rendered by the taxpayer. . .shal l  be consldered as earned
lncome. t t

F. That lt ls clear frorn an examlnation of l{r. Kallnats tax return as

wel l  as the uncontradicted test lmony that the gross lncome of Mr. Kal lnars

buslness consisted pr lnclpal ly of fees, comnlssions or other compensat ion for

personal services. Mr. Kal lna nelther ualntalned an investment ln plant '

machinery or other equlpment nor did he matntaln a substantial Lnvestuent in

lnventory. Accordlngly,  Mr. Kal lna properly considered hls buslness income as

subject to the maximum tax rate on personal service lncome.

G. That sect ion 165(c)(3) of the Internal Revenue Code permlts lndlvLduals

to deduct losses caused by theft  of  nonbuslness property to the extent that the

loss from the theft  exceeds $100.00 and ls not reimbursed (Henry Jenny v. Conm.,

36  T .C.M.  607 tL977 l ) .  "The proper  measure  o f  the  loss  sus ta lned ls  the  lesser

of (1) the falr  market value of the propert ,y inmediatel-y before the theft  or
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(2')  che adjusted basls of the property. ' r  (Cltat lons omlt ted) (Henry Jenny v.

C o m n . ,  s u p r a . )

H. That l t  ls recognized ln a proper case that judgnent nay be exercised

to  approxlmate the amount  of  the casual ty  deductLon a l lowable (see,  e.9. ,

Jack  R.  O lken v .  Cornm. ,  41  T .C.M.  L255 [1981] ) .  However ,  the  absence o f

support lng records wl l l  " . . .  rbear heavLlyr against the taxpayer fwhose inexactLtude

ls of hls own maklngr" Jack R. 01ken v. Comm. at L257 cl t lng Cohan v. Conm., 39

F.2d 540' 544 (2nd Clr.  1930).  In this instance an est lmate of the amount of

the allowable deductlon would not be proper. The dLfference between the amount

of the insurance reimbursement per the Lnsurance schedule and the amount whlch

the lnsurance company relmbursed petltioner renders the aceuracy of petlclonerre

"Schedule of Assets Stolen'r  questLonable. In additLon, there ls no evldence ln

the record as to the falr market value of the igems stolen lnmedlately before

the burglary. Accordl-ngLy, the Audit  Divls lonrs al lowance of $1,000.00 as a

casualty loss deduct lon ls found to be proper under the circumstances.

I .  That pet l t loner properly reduced the amount of hls federal  adjusted

gross lncome by $1r350.00, represent lng the amount of the lnterest received on

t h e  T r e a s u r y  n o t e  ( T a x  L a w  $ 6 1 2 [ c 1 t 1 ] ) .

J.  That pet i t loner properly reduced the auount of his

gross  income by  $ t ,2L0.00 ,  represent lng  the  d iv ldends  pa ld

which were attr lbutable to lnterest on Federal  obl lgat ions

New York State Tax Commn., 117 AD2d 867).

Federal  adJusted

by the nutual- fund

(Matter of Johnson v.

granted to

Dlvislon ls

accordlngly;

K. That the pet i t lon of Joseph and Lee Kal ina (deceased) ls

the extent of Concluslons of Law t fFtr ,  t r l ' r  andttJt t ,  and the AudLt

dlrected to rnodify the Not ice of Def ic iency, dated July 14, L983,
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denLed, and, as modLfled, thethe pet l t lon ls,  in al l  other respects

Defic lency is sustalned.

DATED: Albany, New York

Not lce of

STATE TAX COMMISSION

APR 1? 1987
PRESIDENT


