
STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
o f

David J.  Jacobson

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat lon or  Refund of  Personal  Income
Tax under Ar t ic le(s)  22 of  the Tax Lar^r
fo r  t he  Yea rs  1977  &  1980 .

AFFIDAVIT OF MAILING

State of  New York

County of Albany

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she ls over 18 years
of age, and that on the 3rd day of February, 1987, he/she served the within
not ice of Decision by cert i f ied mai l  upon David J.  Jacobson the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

David J.  Jacobson
8It The Parkway
Manaroneck, NY 10543

and by deposi t ing same enclosed ln a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv i -ce wi th in the State of  New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me th is
3 rd  day  o f  Feb rua ry ,  1987 .

, /

pursuant t,o Tax Law sect ion 174



STATE OF NEI'I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Davld J.  Jacobson AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  Revis ion :
of  a Determinat ion or  Refund of  Personal  Income Tax
under Ar t ic le(s)  22 of  the Tax Law :
f o r  t he  Yea rs  L977  &  1980 .

State of  New York :
S S .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she is  over  18 years
of  age,  and that  on the 3rd day of  February,  1987,  he served the wi th in not lce
of  Decis ion by cer t i f ied mai l  upon John M. Voetsch,  the representat i -ve of  the
pet i t ioner  in  the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid wrapper addressed as fo l lows:

John M. Voetsch
185  Ha ls tead  Ave .
Harr ison,  NY 10528

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wl th in the State of  New

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

That  deponent  fur ther  says that  the said addressee ls  the representat ive
of  the pet i t ioner  here in and that  the address set  for th on said wrapper is  the
last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is
3 rd  day  o f  Feb rua ry ,  1987 .

uthor iz to adminis ter  oat
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y C R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 3, L987

David J.  Jacobson
Bll The Parkway
Mamaroneck, NY 10543

Dear -Yr.  Jacobson:

Please Lake not ice of the Declslon of the State 1"x Qsmmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Conmission may be inst i tuted cnly under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed i.n accordance
with this declsion may be addressed to:

NYS Dept.  Taxat ion and Flnance
Audlt Evaluation Bureau
Assessment Revier^r Unit
Bul ldtng i /9,  State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COKUISSION

cc:  Taxing Bureaurs Representat ive

Pec i t i . one r ' s  Rep resen ta t i ve  :
John !1.  Voetsch
185 Halstead Ave.
Har r l son ,  NY  10528



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l tLon

o f

DAVID J. JACOBSON

for Redetermlnatton of a DeflcLency or for
Refund of Personal Incone Tax under ArtLcLe 22
of the Tax Law for the Years L977 and 1980.

DECISION

Petitlonel, Davld J. Jaeobson, 811 The Parkway, I' lamaroneck, New York

10543, f l led a pet l t lon for redeternlnat lon of a def ictency or for refund of

personal lncome tax under Arcicle 22 of, the Tax Law for the years 1977 and 1980

( F l l e  N o .  4 4 1 4 7 ) .

A hearlng was held before Allen Caplowalth, llearLng Offlcer, at the

offtces of the Stat,e Tax Cornmtsston, Two World Trade Center, New York' Netr

York, on September 10, 1986 at 11:00 A.M. Pet l" t loner appeared by John M.

Voetsch, Esq. The Audlt  DlvlsLon appeared by John P. Dugan, Esq. (Angelo

S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether petitioner, Davtd J. Jacobsonr ls subject to a penalty pursuant to

sectton 685(g) of the Tax Law as a person who wtl l fu l ly fal led to col lectr

truthfully account for and pay over the New York State withholding taxes due

from Oberly & Newel l ,  Inc. for the years L977 and 1980.

FINDINGS OF FACT

1. Oberly & Newel l ,  Inc. (herelnafter ' rO & Nrr)  falLed to pay over the New

York State personal- Lncome taxes r'rlthheld fron the lrages of lts enployees for

the fol lowlng perlods:
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Withholdlng Tax Perlod

Decenber 16, L977 thtough Decenber 31, 1977
July 1, 1980 through December 31, 1980
TOTAL

$7  , 997  . 77
739 .46

$6;73il23

2. On Aprl l  25, 1983, the Audlt  DivLsLon lssued a Statement of DefLciency

Ln conJunctLon wlth a Notlce of Deftcl"ency agalnst Davl.d J. Jacobson (hereinafter

"pet i tLoner") wheretn a penalty was asserted pursuant to sect ion 685(g) of the

Tax Law for an amount equal to the New York State nithholdlng taxes due from

0 & N for the aforestated perlods. Sald penalty was agserted on the grounds that

petitloner rilas a person requl"red to colleccr truthfully account for and pay

over the withholding taxes at lssue, and that he wll1fu1ly falled to do so.

3. Prior to L977, petitl"oner personally worked for O & N as an employee for

a br ief  t lne. He al l -eged that ln early L977 he advlsed O & N that l f  l t  st i l l

deslred hls services, he would contlnue to render such servlces only lf O & N

became a cllent of his corporation, Gamma Merchandising & t{arketlng Corp.

("Gamna"),  whlch he clalns i t  did.

4. Gamma was engaged ln bustness as a marketing and merchandLslng

consultlng firn. Petltloner was presldent of Gamna. He ancl his wlfe were the

sole shareholders of Ganma.

5. PetLt loner al leged that f rom L977 to nld-July 1979 hls servlces were

rendered to 0 & N solely ln hls capaclty as an employee of Gamma and that all

fees for hls services lrere pald to Garnma.

6. In nld-JuLy I979r pet i tLoner and Ganma ceased renderlng services for

o & N .
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7. Pet l t loner al leged that the servLces he rendered to O & N conslsted of

securiog new business, deal lng wlth 0 & Nts credl" tors for the purpose of obtalnlng

tlme agreements for the paynent of 0 & Nfs debts, and rendering consultLng

servtces respect ing proper organtzat lon.

8. Pet l" t loner clalmed that he was neither an off lcer,  dlrector or stock-

holder of 0 & N. However, the record shows that O & N provlded hlm wlth the tltle

of v ice presldent and business cards l lst lng hlm as vice presldent.  Pet i t loner

clains thls was a f lct l t lous t i t le used solely ln deal lng wlth O & Nrs cl l "ents.

9. Petltl.oner clalmed that o & N was owned and operated solely by chree

lndivlduals: one Edward K. Whltnore, one Edward K. Whl"tnore, Jr. and one

Joy  Is rae l .

10. A wrttten contract was not entered Lnto between O & N and Gamma.

11. Pet l" tLoner,  at  t imes, sl-gned corpof,ate tax returns of O & N.

12. Pet i tLoner was an authorized signatory to the bank accouots of 0 & N.

13. O & N provided pet l t loner wlth an offLce, which he personal ly furnlshed

with valuable antLque furnlture.

L4. For 1979, 0 & N reported the coasult ing fees pald to Gamma on a Federal

Form 1099-Ml"sc. Ganmars address was lLsted on said form as 811 The Parkway,

l" lamaroneck, New York, 10543. Sald address ls that of  pet l t lonerts persooal

residence.

15. No documentatlon was provlded to show the nature of payments to

pet l tLoner or Gamma Ln 1977.

CONCLUSIONS OT LAI^I

A. That sect lon 685(g) of the Tax Law provldes that:
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"Any person requtred to collect, truthfully account for, and Pay
over the tax lmposed by thLs artlcle who wlllfully fal1s to collect
such tax or truthfuLly account for and pay over such tax or wlllfully
atteBpts in any manner to evade or defeat the tax or the paynent
thereof,  shal l ,  ln addlt lon to other penalt les provlded by law' be
llable to a penalty equal to the total amount of the tax evaded, or
not col lected, or not accounted for and paid over."

B. That sectlon 685(n) of the Tax Law provLdes that, for purposes of

subdlvls lon (g),  the term "person":

r ' I I ]ncludes an lndlvldual,  corporatton or partnershlp or an
offlcer or employee of any corporatlon (lncludLng a dLssolved
corporatton), or a member or enployee of any partnershlp, who as
such offlcer, emploj€€r or member ls under a ducy to perforn the act
ln respeet of whlch the vl"olatl"on occurs. "

C. That wlth respect to the defLclency asserted for 1977, pet l t loner has

fal led to sustaln hls burden of proof,  imposed pursuant to sect lon 589(e) of

the Tax Law, to show that he was not a person who was responsible for the

collectLon and payment of the wtthholdlng taxes of O & N for satd year. AccordtngLy'

he l .s properly subject to the penalty lnposed for saLd year of $7,997.77 withln

the meaning and lntent to sect lons 685(g) and 685(n) of the Tax Law.

D. That slnce pet l t loner ceased renderlng servlces for 0 & N Ln L979, he ls

noc subject t,o the penalty l"nposed for 1980 of $739.46. Aecordingly, sueh

penalty ls hereby cancel led.

E. That the pet l t lon of Davld J.  Jacobson ls granted to the extent

provided ln Conclusion of Law "D"r supral and except as so granted, sald

petition l-s ln all other respects denl-ed.



F. That the NotLce of

so as to be conslstent wtth

DATED: Albany, New York

- ) -

Def ic l"ency issued Aprl l  25 '  1983 ls to be nodlf led

the dect-sion rendered heretn.

STATE TAX COMMISSION

FEB 0 3 1987
PRESIDENT


