
STATE OF NEW YORK

STATE TAX COMMISSION

In the lvlatter of the
o f

iv l ichael  I .  & Lois P.

Pe t i t i on

Jacobs AFFIDAVIT OF MAILING

for Redeterminat lon of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le U of the AdministratLve Code of the City
o f  New York  fo r  the  Years  1978 and L979.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet Y. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commisslon, that he/she is over 18 years
of age, and that on the 12th day of August,  L987, he/she served the within
not ice of Decislon by cert l f ied mai l  upon Michael I .  & Lois P. Jacobs the
pet i t ioner in t ,he wichin proceeding, bI enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Michae l  I .  &  Lo ls  P .  Jacobs
33 Birchwood Park Drive
Syosset ,  NY 1 I79 I

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me thls
12 th  day  o f  August ,  1987.

that  the said addressee is  the pet i t loner
forth on said wrapper is the last known address

t ' t )

A ized to 
-adnlnisfer 

oat
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

] { l chae l  I .  &  Lo is  P .

Pet i t ion

Jacobs AFFIDAVIT OF iYAILING

for Redeterminat lon of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Admlnistrat ive Code of the Clty
o f  New York  fo r  the  Years  1978 and 1979.

State of New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmission, that he/she is over 18 years
of age, and that on the 12th day of August,  L987, he served the wlthln not ice
of Decision by cert i f ied mal l  upon Louis F. Brush, the representat ive of the
Peti t ioner in the wlthin proceedi.ng, by enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Louis F. Brush
1 0 1  F r o n t  S t .
Mineo la ,  NY 11501

and by deposi t ing same enclosed in a postpald proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That deponent furt ,her says that the said addressee is the representat lve
of the pet i t ioner herein and that the address set forth on sai .d wrapper is the
last knor^m address of the representat ive of the pet i t loner.

Sworn to before me thls
12 th  day  o f  August ,  L987.

hori C o ter oaths
Pursuant to Tax Law sect ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E T , , I  Y O R K  1 2 2 2 7

August 12, L987

Michael I .  & Lols
33 Birchwood Park
Syosset ,  NY IL79I

P.  Jacobs
Drlve

Dear l , I r .  & Mrs. Jacobs:

Please take not ice of  the Decis lon of  the St .ate Tax Cornmiss ion enclosed
herewi th.

You have now exhausted your rlght of revl-ew at the adnlnist,rative level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law, a proceedlng in court  to
review an adverse decislon by the State Tax Comnission may be instl-tuted only
under Article 78 of the Civil Practice Law and Rules, and must be corrnenced in
the Supreme Court of the State of New York, Albany County, wlthln 4 months from
the dat.e of thl-s not lce.

Inqulries concerning the computation of tax due or refund allowed ln accordance
with this decisl-on may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluation Bureau
Assessment Review Unit
Buildlng il9, State Campus
Albany, New York L2227
Phone # (518) 453-430L

Very truly yours,

STATE TAX COTOTISSION

cc: Taxlng Bureaurs Representat ive

Petl t ioner I  s Representat ive :
Louis F. Brush
1 0 1  F r o n t  S t .
l { ineola, NY 11501



STATE OF NEI,I YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

MICHAEL I. JACOBS AND LOIS P. JACOBS

for  Redeterminat ion of  a Def ic lency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Cl ty  Nonresident  Earnings Tax under Chapter  46,
Ti t le  U of  the Adnin is t rat ive Code of  the Ci ty
o f  New York  f o r  t he  Yea rs  1978  and  L979 .

DECISION

Peti t ioners, Michael I .  Jacobs and Lois P. Jacobs, 33 Btrchwood Park

Drive, Syosset,  New York 1179I,  f i led a pet i t ion for redeterminat ion of a

deficiency or for refund of New York State personal income tax under ArttcLe 22

of the Tax Law and New York Clty nonresident earnlngs tax under Chapter 46,

Tl t le U of the Adninistrat ive Code of the City of New York for the years 1978

and 1979 (Fl le Nos. 37547, 37938 and 43127).

On October 23, 1985, pet l - t loners waived a hearing before the State Tax

Cornmission and agreed to submit the matter for decision based on the Audlt

Divis lon f i le,  as wel l  as a br ief  and addit ional documents to be submitted by

October 8, 1986. After due considerat ion of the record, the State Tax Cormission

hereby renders the fol lowing decision.

ISSUES

I .

for  the

I I .

engaged

Whether  the not lces of  def ic iency were issued wi thout  any basls  and

sole purpose of  extending the per iod of  l in i ta t ion on assessment .

Whether  pet i t ioner  Michael  I .  Jacobs has substant ia ted that  he was

in a t rade or  business dur ing the years at  lssue.
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I I I .  Whether  pet i t ioners have substant ia ted the character  and amount  of

business expenses c la imed as deduct ions f rom gross income for  the years at

i s s u e .

FINDINGS OF FACT

1.  Pet i t i -oners ,  Michae l  I .  Jacobs  and Lo ls  P .  Jacobs ,  f l1ed  New York

State income tax resident returns with New York City nonresj-dent earnings tax

for 1978 and 1979. For each year,  pet i t ioners f i led separately on one return.

Also for each year,  pet i t ioner Michael I .  Jacobs l isted his occupat ion as

"Computer Consultant",  whi le pet i t ioner Loi-s P. Jacobs l isted her occupat ion as

trRecreat ion Teachert t .

2 .  Tax  Year  1978

(a)  Pet i t ioner  Michae l  I .  Jacobs  repor ted  $1B,073.00  in  bus iness

income, whi le pet i t ioner Lois P. Jacobs reported $23,060.00 in \ tage or salary

income.

(b) Pet i t ioner Michael I .  Jacobs f i led a Schedule C, Federal  Forn

1040, showing hi-s main business act iv i ty as computer consultant and using his

residence address. The fol lowing income and expenses \ tere reported:

"Schedule C - Income Frorr Business or Professlon - Computer Consult .

Income - Compute [s ic]  Services to Inst i tut ions 24'5L2
-  Others
- Referrals:  Teacher Placenent

t t  :  Tutor ing
- rr : Remediation Placements
- Screeni-ngs for Summer Camps

Expenses :
Telephone - inside

- outside
Meeting & Technical  Conference Exp.
Trave l :  (4 ,800 ur i  G 17q)

Parking
Tol ls

: :

;;

360
480

816
239

2 8  1 , 0 8 3

24 ,6L2

840
2 , 6 9 3
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Accountlng
Hospltal l ty
rvlagazlnes, Newspapers
ivlessengers, Delivery
Cab Fares & Other Translt

100
683
29L
467
382

6 ,539
r6lf,JJ"

(c) Attached to the return was a Wage and Tax Statement Lssued to

petLt loner Michael I .  Jacobs by The Equitable LLfe Assurance Soclety of the

United States ln the amount of $24,5L2.36 ln "Wages, t lps, other compensat lon".

A stanped arrotrt with the legend "Included tn Schedule C" pointed to sald

flgure. Federal, State and New York City lncome taxes and FICA tax were

wlthheld. The statement reported that Mr. Jacobs was covered by a penston

p lan .

(d) PetLt loners l temlzed theLr deduct lons and clalned $806.00 ln

miscellaneous deductlons. A11 ltemlzed deductlons were taken by petltloner

Lo ls  P .  Jacobs .

(e) Pet i t ioner Mlchael I .  Jacobs f l led a New York State Unlncorporated

Buslness Tax Return report lng $18,073.00 ln net prof l t  and total  income. After

deduct ing subtract lons of $24,5I2.00, sald pet l t ioner reported a net loss of

$6 ,439.00 ,  w l th  no  tax  shown as  due.

3 .  Tax  year  1979

(a)  Pet l tLoner  Mlchae l  I .  Jacobs  repor ted  $20,431,00  ln  bus lness

Lncome and pet l t loner Lols P. Jacobs reported $22,029.00 ln wage and salary

income.

(b) Pet i t loner Mlchael I .  Jacobs f l led a Schedule C, Federal  Forn

1040, again as a computer consultant and uslng hls resldence address'  report lng

the followLng lncome and expenses:
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"Schedule C - Income From Buslness or Professlon: E.D.P. Consultant

Income: Compute [s ic]  ServLces to Inst l tut lons $27 '431
consultat ions 550

2 7 , 9 8 L

Expenses :
Telephone Inslde
ivleetLng & Technlcal Conf erence Exp.
Trave l :  (7 ,860 rn i  G lBC)
Parking
Tol1s
Accountlng
Hospltal i ty
iYagazlnes, Newspapers
Messengers, DelLvery
Cab Fares & Other Transtt
Telephone Outslde
Suppl les

$ 360
1 ,340 r
| , 454 '

263
82

r25
972
397
643
876
487
551

7 ,550
ffi"

(c) Attached to the return was a tlage and Tax Statement lssued to

petLt loner Mlchael I .  Jacobs by The Equltable Li fe Assurance Soclety of the

Unlted States fot  $27,431.00 ln "Wagesl t lps, other coopensatLon". A stanped

arrow with the legend "Included 1n Schedule C" polnted to sald flgure. Federal,

State and New York Clty income taxes and FICA tax were wlthheld. Penslon plan

coverage was shown.

(d) Pet l t loners l temized thelr  deduct lons

rniscel laneous deduct ions. 0f  the $9 '647.00 ln New

peti t loner Mlchael I .  Jacobs deducted $4,375.00 and

d e d u c t e d  $ 5 , 2 7 2 . 0 0 .

(e) Pet l t loner Michael I .  Jacobs f l led a

Bustness Tax Return reportlng net proflt and total

and claimed $1,125.00 ln

York l temlzed deducttons'

pet l t loner Lols P. Jacobs

New York State Unincorporated

income o f  $20,431.00  less

The travel expense was mlscalculated.
( 7 ' 8 5 0  x  . 1 8  =  L ' 4 L 4 . 8 0 ) .

I t  shou ld  have been $1 ,414.80
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$27 ,43L .00  i n  sub t rac t i ons ,  f o r  a  ne t  l oss  o f  $7 ,000 .00 .  A  s tamped  a r row  w i th

the legend "FICA wages included in Schedule C" pointed to the amount of subtrac-

t i ons .

4.  Pet i t ionerst  tax returns were selected for  examinat ion a long wi th

those of  approxinate ly  100 other  ind iv iduals on the basis  that  sa id returns had

been prepared by a par t lcu lar  accountant .  An l -nvest igat ion had d isc losed that

said accountant had consistently prepared returns on which an individual with

Lrage or salary income shown on wage and tax statements had reported said income

as business receipts on Federal  Schedule C.  Department  of  Taxat ion and Finance

audi tors were d i rected to rev iew the returns and to d isa l low c la imed business

expense deduct ions i f  the taxpayer appeared to be an employee receiv ing wage or

salary income reported on wage and tax statements.  Pet l t ioner  Michael  I .

Jacobsr  c la imed Schedule C deduct ions were d isal lowed on that  basis .

5.  (a)  On March 24,  1982,  the Audi t  Div ls ion i .ssued a Statement  of  Audi t

Changes to pet i t ioners for  1978,  asser t ing addi t ional  New York State and New

York  C i t y  t axes  due  o f  $977 .8 I .  The  s ta temen t  exp la ined  as  f o l l ows :

t tBusiness expenses c la imed on Federal  Schedule tCt  are not
considered ord inary and necessary in  the product l -on of
income received as an employee.

New York i temized deduct ions are re-d is t r ibuted to ref lect

a lower tax l iab i l i ty . "

(b)  On Apr i l  14,  1982,  the Audi t  Div is ion issued a Not ice of  Def ic iency

to  pe t i t i one r  M ichae l  I .  Jacobs  fo r  1978 ,  l n  t he  amoun t  o f  $529 .67 ,  p lus

in te res t .

(c)  On Apr i l  14,  1982,  the Audl t  Div is ion issued a Not ice of  Def ic iency

to pet l t ioner  Lols  P.  Jacobs for  1978,  in  the amount  of  $448.14 p lus in terest .
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6.  (a)  On February 1,  1983,  the Audi t  Dl -v is ion issued a Statement  of

Audl t  Changes to pet i t ioners in  the amount  of  $1,115.91 in  addi t ional  New York

State and New York Ci- ty  taxes due.  The statement  expla ined as fo l lows:

"Under author lzat ion of  Federal  Law (Sect ion 6103(d)  of  the
Internal  Revenue Code),  we have received not i f icat ion of
Federal  audi t  changes.  The i tems changed r {ere:  1)  nedical
and denta l  and 2)  taxes.

As a salar ied employee,  you are not  a business ent i ty  and
therefore are not  ent i t led to c la im Schedule C deduct ions.
Such expenses are not  ord inary and necessary for  the
product ion of  income as an employee. t t

(b) On Apri l  8,  1983, the Audlt  Divis l-on l -ssued a Not ice of Def ic iency

to  pe t i t ioner  Michae l  I .  Jacobs  fo r  L979,  fo r  $558.02  in  add i t iona l  tax  due '

p lus  in te res t .

( c )  On  Ap r i l  8 ,  1983 ,  t he  Aud l t  D i v l s i on  i ssued  a  No t i ce  o f  De f i c i ency

to  pe t i t i one r  Lo i s  P .  Jacobs  fo r  1979 ,  i n  t he  amoun t  o f  $557 .89 ,  p lus  i n te res t .

(d)  The Federal  changes noted above are apparent ly  not  at  issue

herei -n.

7.  A le t ter  dated June 4,  1981 to the Internal  Revenue Serv ice s lgned by

Joan Albach,  Personnel  Manager of  The Equi table L i fe  Assurance Society of  the

Uni ted States,  Operat ions Engineer ing Department ,  prov ided as fo l lows:

"Michael  Jacobs has been enployed by The Equi table
Li fe Assurance Society of  the Uni ted States f rom June L973.
Dur ing 1979 he was a Project  Manager on the development  of
a New Employee Payrol l  System. This responslb i l i ty  inc luded
the superv is ion of  approximately  10 to 15 employees.  As a
Manager in the Equitable, Michael is not pald for any
overt ime and is  not  re- imbursed for  out  of  pocket  expenses
l ike purchase of  cof fee/ref reshments or  soda for  employees
he is  superv is ing. t t

8 .  A  l e t t e r  da ted  Ju l y  6 ,  1981 ,  add ressed  t ' To  Whon  I t  May  Conce rn t ' f r om

Howard L.  Huempfner ,  Vice President  of  Colorcraf t  Ref in ish l -ng,  Inc. ,  prov lded

as  fo l l ows :
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ttl 'f ichael Jacobs is employed by Colorcraft Refinishing,
Inc. as an independent computer consultant.

He started work in January 1979. I{e r^ras contracted to
instal l  a payro1-1- sysrem by year-end 1980. However,
problems developed and the computer system was not installed
unt l l  May 1981. I Ie was paid in June 1981. I Ie is st i l l
under contract to perforn maintenance on the system.r l

Mr. Jacobs \ ,ras paid $5,000.00 by Colorcraft  Ref inishing, Inc. by check dated

June 18, 1981. The record, however,  contains no other detai ls as to work

performed by Mr. Jacobs for this corporat ion.

9. Pet i t ioners submitted diar ies, expense records, cancel led checks, paid

bl l ls and other documents, which are insuff i -c ient to show that pet i t ioner

Michael I. Jacobs rras anything but an employee of The Equitable Life Assurance

Society of the United States for the years at issue. Whi le 1"1r.  Jacobs may have

performed consult ing work for Colorcraft  Ref inishing, Inc. dur ing 1979, the

extent of such work or expenses related thereto have not been shown.

10. Pet ir ioners have establ lshed that they paid $100.00 in tax preparat ion

fees in each year at issue.

11 .  Pet i t ioners  contend:

(a) that the not ices of def ic iency were issued on an arbi trary and

capric ious basis just pr ior to the expirat ion of the period of l imitat ion on

assessment,  thus depriv ing pet i t ioners of the opportunity to present substant ia-

t ion for the claimed deduct ions;

(b) that pet i t ioners are part  of  a large group of taxpayers who were

selected for special  scrut iny because their  returns had been prepared by the

same tax preparer;  and

(c) that where pet i t ioners do not have cancel led checks or other

receipts for certain expenses, the Department of Taxat ion and Finance should

al low pet i t ioners a reasonable est imate of such exPenses.
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CONCLUSIONS OF I,AW

A. That  the not ices of  def ic iency were proper ly  issued and were not

arb i t rary or  capr ic ious.  The returns were patent ly  erroneous and the Audi t

Div is ion was just i f ied in  d isa l lowing the Schedule C business income and

expenses.  Each Not ice of  Def ic iency rdas preceded by a Statement  of  Audi t

Changes and petit ioners had an opportunity to fi le amended returns claiming

employee business expenses as adjustments on Federal  Form 2L06,  or  as i temized

miseel laneous deduct ions,  but  d id not  do so.

B.  That  the fact  that  pet i t ionerst  returns were selected for  exauinat ion

because of  cer ta in pract ices of  thei r  accountant  is  i r re levant .  Pet i t ionerst

l iab i l i ty  depends sole ly  on the facts adduced herein.

C.  That  pet i t ioners have not  susta ined thei r  burden of  proof  under Tax

Law $ 689(e)  and Adminis t rat ive Code S tJ46-39.0(e)  to show that  pet i t ioner

Michael  I .  Jacobs r ras engaged in a t rade or  business other  than as an employee.

Thus,  the expenses c la imed on Schedule C may not  be deducted under sect ion

62 ( I )  o f  t he  I n te rna l  Revenue  Code .

D.  That  pet i t ioners are ent i t led to an addi t ional  miscel laneous deduct ion

o f  $100 .00  fo r  each  yea r  f o r  t ax  p repa ra t i on  f ees .

E. That while it would appear that petit ioner l"l i-chael I. Jacobs may have

been ent i t led to deduct  cer ta in other  expenses as employee business expenses

under sect ions 62(2)  or  63( f )  o f  the Internal  Revenue Code i f  he had f i led Form

2L06,  or  had c la imed such expenses as miscel laneous deduct ions '  Pet i t ioners

nevertheless fa i led to susta i -n thei r  burden of  proof  under Tax Law S 689(e)  and

Adminis t rat ive Code $ U46-39.0(e)  to show the character  or ,  in  many cases,  the

amount  of  the c la imed business expenses.
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F. That  except  as prov ided in Conclus ion of  Law t tD" the pet i t ion of

Michael  I .  Jacobs and Lols P.  Jacobs is  denied and the not ices of  def ic iency

issued Apr iL 14,  1982 arrd Apr i l  8 ,  1983 are otherwise susta ined.

DATED: Albany, Nerr York STATE TAX COMMISSION

AUo 1 2 1987
PRESIDENT


