
STATE OF NEW YORK

STATE TAX CO}&TISSION

In the Matter of the Pet i t ion
or

Interknit t ing Ltd.

for Redet,erminat lon of a Def lc lency or Revislon
of a Determination or Refund of Personal Income
Tax under Art ic le (s) 22 of the Tax Law for the
P e r i o d  I / 1 6 / 8 3  -  6 1 3 0 / 8 3 .

That deponent further says
herein and that the address set
o f  the  pe t l t ioner .

Sworn to before ne this
14 th  day  o f  August ,  1987.

AFFIDAVIT OF MAILING

that the said addressee ls the pet i t ioner
forth on sald wrapper is the last known address

State of New York :
s s .  :

County of Albany :

Connle A. tr{ard, being duly sworn, deposes and says that
she is an employee of the State Tax Cornmission, that she is over 18 years
of age, and that on the 14th day of August,  1987, she served the within
not i .ce of decision by cert l f ied mai l  upon Interknit t ing Ltd. the pet i t ioner ln
the within proceedlng, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Interknit t ing Ltd.
104 North Grand Street
Cobleskill, NY 12043

and by depositing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Post,al
Service withln the State of New York.
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STATE OF NEW YORK

STATE TAX CO.UMISSION

In the Matter of the Pet i t ion
o f

Interknl- t t ing Ltd.

for Redeterninat ion of a Def ic iency or Revision
of a Determinatlon or Refund of Personal Income
Tax under Art ic le (s) 22 of the Tax Law for the
P e r i o d  L l L 6 / 8 3  -  6 / 3 0 / 8 3 .

AFFIDAVIT OF },IAILING

State of New York :
S S .  :

County of Albany :

Connie A. Ward, being duly sworn, deposes and says that
she is an employee of the State Tax Commlssion, that she is over 18 years
of age, and that on the 14ch day of August,  1987, he served the wlthln not lce
of decisi .on by cert i f ied mai l  upon Larry J.  Sheeler,  the representat ive of the
pet, i . t ioner in the within proceedLng, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Larry J.  Sheeler
Jacob Schulman & Co.
P . O .  B o x  1 2 I 9
Gloversvi l le,  NY 120780354

and by deposit ing same enclosed ln a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce within the Stat,e of New York.

That deponent further says that the said addressee i.s the rePresentati.ve
of the pet i t ioner herei .n and that the address set forth on said l rrapper ls the
last known address of the representat ive of the pet l t loner.

Sworn to before me this
14 th  day  o f  August ,  L987.

to  adminls ter  oa
Tax Law sectio



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August 14, L987

Interknit t lng Ltd.
104 North Grand Street
Coblesklll, NY 12043

Gentlemen:

Please take not ice of
herewi th.

the decls ion of  the State Tax Conmisslon enclosed

You have now exhausted your right of revl-ew at the adminlstraEive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revlew an
adverse decision by the State Tax Cornmission may be lnstituted only under
Article 78 of the Civil Practi.ce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany Countlr within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed ln accordance
with this decision may be addressed to:

MYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Revi.ew Unlt
Bui lding #9, State Campus
Albany, New York 12227
Phone #  (518)  453-4301

Very truly yours,

STATE TAx COMMISSION

cc: Taxing Bureaufs Representat ive

Peti t ioner t  s Representat ive :
Larry J.  Sheeler
Jacob Schulman & Co.
P . 0 .  B o x  1 2 1 9
Gloversvi l le,  NY 120780354



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

INTERKNITTING LTD.

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Ar t ic le  22 of  the Tax Law for  the Per iod
January 16,  1983 through June 30,  1983.

DECISION

Pet i t ioner ,  In te rkn i t t ing  L td . ,  104 Nor th  Grand St ree t ,  Cob lesk i l l '  New

York 12043, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of New York State personal income tax under Art ic le 22 of the Tax Law for the

per iod  January  16 ,  1983 th rough June 30 ,  1983 (F i1e  No.  61594) .

A hearing was held before James Hoefer,  Hearing Off lcer,  at  the off lces of

the St,ate Tax Couunission, Bui lding / /9,  Roou 107, W.A. Harr iman Canpus, Albanyr

New York  L2227,  on  Apr i l  8 ,  1987 a t  1 :15  P.M.  Pet i t ioner  appeared by  Lar ry  J .

Sheeler,  C.P.A. The Audit  Divis ion appeared by John P. Dugan, Esq. (Thonas

S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether  pet i t l -onerrs fa i lure to t lure ly  f i le  enployer  wi thhold ing tax

returns and failure to timely pay over tax withheld from eurployee htages was due

to reasonable cause and not  r^r i l l fu l  neglect .

FINDINGS OF FACT

1. Pet i t ioner herein, Interkni t t ing Ltd. (hereafter " Interkni t t ingtt) ,  is

a textile knitting company which began business in Coblesklll, New York in

I976. During the period at issue, pet i t ioner had approximately 200 employees

and was required to file New York State employer withholding tax returns and

pay over tax withheld from employee wages on a semi-monthly basis.
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2. Pet i t ioner did not t imely f i le the 11 seni-monthly employer withholding

tax returns due for the period January 16, 1983 through June 30, 1983. Al1 11

returns were filed simultaneously and paynent of the tax due shown on said

returns was made when the returns were f i1ed.

3. As the result  of  Interkni t t ing's fai lure to t imely f i le l ts withholding

tax returns and failure to timely pay over the tax withheld from employee

wages, the Audit  Divis ion, for the period at issue, imposed penalt ies against

pet i t ioner total l ing $5 ,4L9.09. Penalt ies were assessed pursuant to Tax Law

$ 685(a) (1 )  fo r  fa i lu re  to  t ine ly  f i le  re tu rns  and Tax  Law S 685(a) (2 )  fo r

fai lure to t imely pay over the tax.

4. On Januarl  27 ,  1984, pet i t ioner paid the $5 ,4L9.09 in penalty charges

and on January 23, 1985, i t  made a request for abatement of said penalt ies and

for refund. On March 4, 1985, pet i t j -onerts request for abatement of penalt ies

and for refund was denied and, i t  thereafter t imely f i led a pet i t ion for

refund.

5. Pet i t ioner bel ieves that i ts fai lure to t inely f i le withholding tax

returns and failure to timely pay over tax wlthheld from employee \^rages was due

to reasonable cause and was not due to wi l l fu l  neglect.  I t  is Interkni- t t ingrs

posj. t ion that the fol lowing three factors al l  contr ibuted to the aforementioned

fai lures and establ ishes the existence of reasonable cause:

(a) In mid-1982, pet i t ioner began a major expansion of i ts manufactur ing

faci l i t ies which cost approximately $4r000r000.00 and involved the acquLsit ion

of 1and, construct ion of a 30,000 square foot bui lding and purchase and instal-

lat ion of 30 new text i le kni t t ing machines. The expansion program, completed

in late 1983, enabled pet i t ioner to double i ts manufactur ing capacity.  Pet l t ionerrs
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president,  Bruno Hofmann, and several  other key employees were great ly burdened

by the added responsibl l i t ies relat ing to said expanslon project.

(b) Beginning in July of.  I9B2 through August of 1983 a total  of  s ix

off ice personnel terminated their  employment with pet i t ioner.  The turnover in

off ice personnel resulted in a signi f icant disrupt ion in many rout ine off ice

funct ions. Also, as the result  of  said turnover the employee responsible for

paying over New York State tax withheld fron employee wages was required to

assume many other funct ions and responsibi l i t ies and forced to temporari ly

abandon some of his cler ical  bookkeeping funct ions.

(c) In Deceuber of 1982 pet i t ioner received not l f icat ion that American

Rehers Zwirne, Ltd. t ras going to cease al l  business operat ions. Said comPany

was the only major supplier of an important special or novelty yarn whlch was

ut i l ized by pet i t loner in i ts manufactur ing process. In order to Protect i ts

source of novelty yarn, pet i t ioner inrrediately began negot iat ions to acquire

Amerlcan Rehers Zwirne, Ltd. and the negot iat ions ul t imately led to a purchase

of said company in Apri l  of  1983. Once again, pet i t ionerrs presldent and

several of its key employees \^rere greatly burdened by the time expended in

acquiring the aforementioned company.

6. During the period at issue, pet i - t loner utLl ized the servlces of an

automated data processing f i rm for the purpose of computing i ts payrol l .  Said

ftrm computed the payrol l ,  pr inted payrol l  checks and provided pet i t loner with

a weekly report  of  the amount of New York State tax that had been withheld fron

employee rrages.

7. Pet i t ionerrs fai lure to t inely f i le withholding tax returns and to

timely pay over tax withheld from employee r{tages was not caused by cash flow

problems. In the words of pet i t ionerts accountant the employee responsible for
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fil ing the returns and paying the tax had been spread too thin and that "The

things that had to be done, the payrol l ,  of  course, had to be paid. They had

to pay their  suppl iers because their  suppl iers wouldnr t  keep del iver ing yarn.

But,  I  guess once he [ the enployee] stopped the rout ine of making his New York

State payments, I  donft  know l f  he thought about i t  f rom t ime to t ime and just

never  go t  back  to  i t . t l

8.  The record herein discloses that pet i t ioner was del inquent in f i l lng

withholding tax returns and in payment of tax withheld from employee \rtages for

periods both before and after those at issue ln this proceeding. The fol lowing

table detai ls those periods that pet i t ioner was del inquent from March 16, 1982

through September 15, 1984 and the number of delinquent withholding tax returns

which were f i led during sald periods:

Per iod Number of Returns

3 /16 /82  -  7 / r s l 82
8 /16 /82  -  8 /31 /82
LL /L l 82  -  r r / Ls /82
r l 16 /83  -  7 /15 /83
8 /L /83  -  r 2 l 3 r / 87
r l L /84  -  r l r s / 84 -
4 /L l 84  -  4 / r s / 84
7 /23 /84  -  7 /31 /84
8 /8 /84  -  B l22 /84
e /L l 84  -  e l r s / 84

9.  On October  18,  L982,  pet i t ioner  nade

and penalty due on the late fi led withholding

1982 through March 31,  L982.  On November 4,

?
1l
10
2
2

t
2

a payment  o f  $613.14  fo r  in te res t

tax return for the perlod March 16,

1982, pet i t ioner made another

Effect ive January l ,
returns and pay over
b a s l s .

L984, pet l t ioner was required to
tax withheld from employee wages

f l le  wi thhold ing tax
on a quarter-monthly



payment  o f  $2  ,675.69

tax returns for the
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for i.nterest and penalty due

period Aprl l  1,  1982 through

on the late fi led withhol-ding

Ju ly  15 ,  1982 .

CONCLUSIONS OF LAI,J

A.  That  Tax Law $ 685(a)(1)  prov ides for  the imposi t ion of  a penal ty  of

5Z per  month for  fa i lure to f i le  a return on or  before the prescr ibed date;

whi le  Tax Law $ 685 (a)  (2)  prov ides for  the imposi t ion of  a penal ty  of  one-hal f

of one percent per month for failure to pay the amount shown as tax on a return

on or  before the prescr ibed date.  Both penal t ies are to be imposed unless i t

is shonm that the failure to fi le or failure to pay was due to reasonable cause

and not  wi l l fu l  neglect .

B.  That  a l though extenuat ing c l - rcumstances contr ibuted to Pet i t ionerrs

failure to timely fi le withholding tax returns and failure to timely pay over

taxes wi thheld f rom employee wages,  i t  can not  be found on th is  record that

said fa i lures t rere due to reasonable cause and not  wi l l fu l  neglect .  A l though

pet i t ioner  seeks wavier  of  penal t ies only  for  the f ive and one-hal f  nonth

per lod f rom January 16,  1983 through June 30,  1983,  i t  must  be noted that  there

exis ted a consistent  pat tern of  del inquency which spanned a per iod of  two and

one-half years and that the delinquency occurred both prior to and subsequent

to the per iod at  issue herein.  Fur thermore,  pet i t ioner  made payments on

October 18,  1982 and November 4,  L982 ot  substant ia l  penal ty  assessments for

ear l i -er  per iods and was therefore put  on not ice that  fa i lure to t lmely f l le  and

fa l lure to t imely pay would resul t  in  the assessment  of  penal t ies.  Moreover,

pet i t loner  ut i l ized the serv ices of  an automated data processing company to

compute its payroll and i-t received from said company a weekly report of New

York State taxes withheld from employee wages. With a weekly suilnary of taxes

withheld it is a sinple task to conplete and file semi-monthly wlthholding tax
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returns. Finally, Interknitt ing, a company experiencing no day-to-day cash

flow problems, was making tirnely paynent to those creditors which had to be

paid to insure smooth dai ly  operat ions and s ince la te payment  of  New York State

wi thhold ing taxes would not  cause a d isrupt ion ln  dai ly  product ion pet i t ioner '

in  essence,  chose to ignore i - ts  responslb i l l ty  to  t ine ly  f i le  wi thhold ing tax

returns and to tiuely pay over the taxes withheld from employee wages.

C.  That  the pet i t ion of  In terkni t t ing Ltd.  for  refund is  denied in  i ts

en t i r e t y .

DATED: Albany, New York STATE TAX COMMISSION

AUo I 41987
PRESIDENT

SIONER


