
STATE OF NEW YORK

STATE TAx CO}DTISSION

In the r{atter

Thonas

the  Pet i t ion

Hustead

o f
o f

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determlnat lon or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law
for the 'Iear L982.

State of New York :
€ ts .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State 1"r1 Qemrnl-ssion, that he/she ls over 18 years
of age, and that on the 24th day of Februaryr L987, he/she served the withln
not ice of decision by cert i f led mai l  upon Thomas E. I{ustead the pet l t loner in
the wlthln proceedLng, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Thomas E. Ilustead
106 Bartram Road
Savannah,  GA 31411

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service wLthin the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set, forth on sald wrapper is the last known address
of  the  pe t i t loner .

Sworn to
24th dav

.r

I \-,
:  . l l  \'  . . " r  t  r r . i  f "  / / (  V l t r - ' f

|  ; '
t. j

ter  oaths

before ue thls
o f  February ,  L987.
y'/ ,/ -.

pursuant to  Tax Law sec t ion  174
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February 24, 1987

Thomas E. Husteaa
106 Bartram Road
Savannah, GA 31411

Dear Mr. f lustead:

Please take not ice of the declsion of the State 1av f ,ernmission enclosed
herewl th .

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proeeedlng in court  to revlew an
adverse decislon by the State Tax Comnlsslon may be inst i tuced only under
Art ic le 78 of.  the Cl-vl l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, withln 4 nonths from the
date  o f  th is  no t ice .

Inquiri.es concerning the conputation of tax due or refund allowed in accordance
with this decislon mav be addressed t ,o:

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment Revlew Unit
Bul lding / /9,  State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMI'ISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

THOMAS E. IIUSTEAD

for Redetermlnat ion of a Def icLency or for
Refund of Personal Income Tax under Article
22 of. the Tax Law for the Year L982.

DECISION

Peti t ioner,  Thomas E. I lustead, 106 Bartram Road, Savannah, Georgia 3L47L,

f l led a pet l t ion for redeterminat lon of a def ic iency or for refund of personal

income tax under ArtLcle 22 of the Tax Law for the year 1982 (F11-e No. 58541).

0n July 14, 1986, pet l - t ioner executed a waiver of hearing and submitted

his case for decision based upon the exist ing record. After due conslderat lon,

the State Tax Coumisslon hereby renders the fol lowlng decision.

ISSUE

Whether the Audlt Division properLy determined that a bonus paid to

pet i t ioner during that port ion of the year in which pet i t loner was a resldent

of New York was not allocable between the resldent and nonresldent perlod and

must,  therefore, be included l-n i ts ent i rety,  as taxable income for the resldent

per iod .

FINDINGS OF FACT

1.  Thomas E.  Hustead (here inaf ter  I 'pet l t lonerrr )  was an employee of

General Motors Corporation (hereinafter I 'GMrr) who was transferred to

Rochester ,  New York in  I976.  Pet i t loner  ret l red f rom his  employment  wi th GM

in 1981 and,  on Septernber 29,  L982,  noved to Savannah,  Georgla where he
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current ly resides. For the year L982, pet i t ioner and his wlfe f i led a jol-nt

New York State Resident Income Tax Return on whlch they claimed to have been

New York State residents for nine months of said y". t .1

2. On May 29, 1984, the Audit  Divis ion lssued to pet i t ioner a Statement

of Audit  Changes assert ing addit lonal tax due in the amount of $2r968.29, plus

interest.  Pet i t ionerts 1982 New York State personal income tax l iabl l l ty was

computed by the Audit  Divis ion based upon i ts determinat ion that pet l t lonerrs

bonus paynent received from his previous employer, GM, was received in

consideration of past services performed in New York and was paid whlle

pet i t loner was a New York resident.  Accordingly,  on February 6, 1985, the

Audlt  Divis ion issued a Not lce of Def lc iency Ln the amount of $2,968.29 plus

in te res t  o f  $560.26 ,  fo r  a  to ta l  amount  due o f  $3 ,528.55 .

3. On June 27, 1985, the Audit  Divis lon issued to pet l t ioner a Not lce

of Claim assert ing, pursuant to sect ion 689(d) (1) of  the Tax Law, a greater

def ic lency than that asserted in the Not ice of Def ic iency dated February 6,

1985. The Notice of Clalm contai.ned the followlng explanation and

recomputat ion of pet i t ionerts tax def ic iency:

"The greater def ic iency results fron the fol lowlng determinat lon:
(1) The annual bonus distr ibut ion amount of $126,838.92 was paid
on January 10, 1982 as stated in your let ter of  June 9, 1985 and
ls properly lncludable on the return f i led for the resident per iod.
(Z ' l  D iv idends  o f  $2 ,901.60  and insurance o f  $83.00  have been
appl ied to your resident per iod based on the 9 uronth perlod of
residence. (3) A recomputat lon of your 1982 l tabt l i ty shows that
a return is required based on a 9 month period of residence and no
return is requlred for the non-resident period.

The Audit Division issued a St,atement of Audit Changes, Notice of
Def ic lency and Notice of Clain to pet l t loner,  Thomas E. Hustead and to
Mae C. Hustead, his wife,  solely by reason of their  having f i led a joint

return. The bonus payuent at issue was paid to Thouas E. Ilustead. A11
references to rrpet i t ionert t  herein sha}l  ,  therefore, refer solely to
Thomas E. Hustead.
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f  o l l -ows:

TOTAL
INCOME

NONRESIDENT
PERIOD

NEI{ YORK
SOURCES

A computat ion of the greater defLcLency

Bonus distribution amount
Dividends on bonus account
G. M. Insurance
Interest income reported
Divldends reported
Business income reported
Capital  loss
Pens ions ,  L lne  10 ,

Schedule IT-360
Pens ions ,  L ine  11 ,

Schedule IT-360
Total Lncome
Less: Pension exclusion
Total  income corrected

Total  income corrected (brought  forward)
I temlzed deduct ions
Balance
Exempt ions  p ro ra ted  ($1 ,600 .00  x  9 /L2 )
New York taxable income

Tax on income
Maximum tax benefit
Total  tax due
Tax withheld
Est imated tax paLd
Total
Less: Refund previously issued
Net payments L4,657 .44

$ 3,  248.90
2 ,968 .29

2 8 0 .  6  I

ls subject to lnterest f rom the due
of payment. tt

$126 ,  838 .92
2 ,90L  . 60

83 .00
15 ,880 .  67
46 ,  t oo .  86
18 ,137 .81

(  3 ,000 .00 )

2 ,266 .20

40  ,0L3 ,94
$249,223,00

RESIDENT
PERIOD

$L26 ,838 .92
2 ,L76 .20

62 .25
1  1  , 9  10 .50
34  , 57  5  . 65
1  3 ,  603 .  36

(  3 ,000 .00 )

L ,699 .65

2g ,238  .  L9

$ -0-
725 .40

20.75
3 ,970 .L7

Lr ,525.2L
4 ,534 .45

-0-

566.55

L r ,775 .75

$ -0-
-0-
-0-
-0-
-0-
-0-
-0-

-0-

-0-
$ -o-
-d-
$ -0-

-
$ 2 L 6 , r O 4 . 7 2  $ 3 3 , 1 1 8 . 2 8

566.55-
$32 ,551 .73

RESIDENT
PERIOD

$  22 ,304 .08
4 ,387  . 7  4

$  17 ,916 .34
$  6 ,34 I . 95

L0  ,542 .00
$16 ,883 .95

2 ,216 .5L

Corrected tax due
Tax due per def ic iency dated 2/6/85
Addit ional Personal Income Tax Subject to

Notlce of Clain

Not ice  o f  C la im o f  $280.61
of the return to the date

This
date

4. Fron l-976 unt i l  h ls ret i rement in 1981, pet i t ioner nas the General

Manager of the Rochester Products Division of GM. The bonus payment paid to

pet i t loner in l -982 was based upon GM prof i ts for the years 1978 and
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L979. Payments were made from GM on the basis of 20 percent Ln the year of

the award and 20 percent 1n each of the next four years, provided that the

bonus participant had met the bonus and saLary counittee requlrements durlng

each of the said four years. Bonus payments consisted of 50 percent cash

and 50 percent GM common stock. Annual bonus payments for a particular

calendar year were paid to pet i t ioner on January 10th of that year.  For the

year L982r pet l t loner received from GM a bonus distr ibut lon of $126,838.92

on January 10, 1982. Pet i t ioner also received the sum of $21901.60 which

represented dividends paid on the renaining stock in his bonus accounts.

These dividend pa)rments were pald in equal install-rnents in March, June,

September and December of L982. Pet i t ioner also recelved the sum of $83.00

from GM as income from an umbrella llabillty insurance policy. The Audit

Division determined that only that portion of the dlvidends and lnsurance

payments received durlng pet i t ionerts residency in New York State were

taxable to hirn as a Nelr York resident, but determined that the entire annual

bonus distr ibut ion amount of $L26,838.92 was taxable to pet i t ioner since i t

was paid to him while he was a resident. Petitioner contends that he has

properly allocated hls bonus payment, 75 percent to New York and 25 Percent

to Georgla, based upon his change of residence on September 29, L982.

Pet l t ioner has pald tax to New York State based upon this 75 percent

al locat ion and to the State of Georgia based upon a 25 percent al locat lon

and contends that the Audit Divlsionr s determination results in double

taxation on the 25 percent of the bonus paynnent allocated to Georgla since

the State of Georgia has advised him that hls or iginal  al locat lon formula
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rdas correct. Petitioner further contends that these bonus paynents lrere, ln

fact, penslon payments which were neither derived from nor connected wlth

New York sLnce they were recelved from GM in Detroit, Mlchigan.

CONCLUSIONS OF LAW

A.  That  20  NYCRR f48 .5(a) (1 )  p rov ides ,  in  per t inent  par t ,  as  fo l lows:

t'The New York taxable income for the portion of the taxable
year during which an individual was a resident must be
determined.. .  as i f  such indlvidualrs taxable year for
Federal income tax purposes rdere l-inited to the period of
res ldent  s ta tus . r l

B. That sect lon 654(i)  of  the Tax Law provides, ln pert inent Part '  as

fo l lows:

"If the status of a taxpayer changes during hls taxable year
from resident to nonresident. . .  the taxpayer shal- l ,  regardless
of his method of account ing, accrue for the port ion of the
taxable year prior to such change of status the total taxable
amount of a lump sum distributlon accruing prior to the change
of  s ta tus" .

C. That the ent lre bonus dlstr ibut lon for the year 1982 whlch was pald

to pet i t ioner by his former employer,  GM, was recelved by pet i t ioner on

January 10, L982, whl le he was a resldent of New York State. Furthermore,

the amount of said bonus distribution payuent was not based uPon a projectlon

of GMrs prof l ts for a period in which pet i t ioner !r /as a nonresident but was

based upon GMrs prof i ts for 1978 and 1979, the ent ire period during which

petitioner was employed in and reslded in New York State. The entire bonus

distr ibut ion must,  therefore, be lncluded on pet i t ionerts 1982 personal lncone

tax return f i led for the resident per iod.
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f Thomas E. Hustead

1985 and the Not lce

is denied and the Notice

of Cl-ain dated June 27 '

o f

1  985

D. That the pet i t lon o

Defic lency dated February 6,

are sustained.

DATED: Albany, New York

FEB 2 4198?

STATE TAX COMMISSION

z-Ro4<t-V.d'Jfu
PRESIDENT


