
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the
of

Thomas E. & Margaret

Pet l t lon

M. Ilatch AFFIDAVIT OF MAILING

for Redecermlnat ion of DefLclencies or tot
Refunds of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
Cl.ty Nonresldeat Earnlngs Tax under Chapter 46'
Tltle U of the Adminlstrative Code of the Clty
of New York for the Years 1978 and 1979.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she ls over 18 years
of ager and that on the 6th day of Apri l ,  1987, he/she served the wlthin not lce
of decision by cert l f ied mai l  upon Thomas E. & Margaret M. Hatch the pet l t loner
ln the wlthln proceedlng, bI encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Thomas E. & Margaret M. I{atch
172 Lawtence Park Terrace
Bronxvi l le,  NY 10708

and by depositlng same enclosed
post offLce under the excluslve
Servlce withLn the State of New

That deponent further says
hereln and that the address set
o f  the  pe t l t ioner .

Sworn to before me thLs
6th  day  o f  Apr l l ,  1987.

in a postpald properl-y addressed wrapper ln a
care and custody of the United States Postal
York.

that the
forth on

said
sald

addressee ls the pett t loner
wrapper is the last known address

Authorized to adminlster oaths
pursuant t,o Tax Law sect,Lon 174



STATE OF NEW YORK

STATE TAJ( COMI.{ISSION

In the

Thomas

Matter of the Pet l t lon
o f

E. & Margaret M. Hatch AFFIDAVIT OF MAILING

for Redetermlnat ion of Def lc lencles or for
Refunds of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
Cl-ty Nonrestdent Earntngs Tax under Chapter 46,
Tl t le U of the Admlnlstrat lve Code of the Clty
of New York for the Years 1978 and L979.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conrnlssion, that he/she ls over 18 years
of ager aDd that on the 6th day of Aprl l ,  L987, he served the wlthin not lce of
declsion by cert l f led mal l  upon Louls F. Brush, the representat lve of the
petltloner in the within proceedlng, bI encloslng a true copy thef,eof in a
securel-y sealed postpaid r ,rrapper addressed as fol lows:

Louis F. Brush
101 Front  S t ree t
Ll lneola, NY f1501

and by depositlng same enclosed ln a postpaid properl-y addressed wrapper ln a
post off lce under the excluslve care and custody of the United States Postal
ServLce wlthin the State of New York.

That deponent further says Chat the sald addressee is the representatlve
of the pet l t ioner hereln and that the address set forth on said wrapper ls the
last known address of the representat ive of the pet i t loner.

Sworn to before ne thls
6 th  < lay  o f  Apr l l ,  1987.

to admlnister oaths
pursuant to Tax Law sectiott L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , I  Y 0 R K  1 2 2 2 7

Apr l l  6 ,  1987

Thomas E. & Margaret M. Hatch
172 Lawxence Park Terrace
BronxvlLle, NY f0708

Dear Mr. & Mrs. I {atch:

Please take not lce of the decisLon of the State Tax Cornmisslon enclosed
herewith.

You have now exhausted your rlght of review at the admlnlstratlve level.
Pursuant to sect lon(s) 690 and L3L2 of.  the Tax Law, a proceedlng in court  to
revlew an adverse declsion by che State Tax Commlsslon uay be instltuted only
under Article 78 of the Civ1l Practlce Law and Rules, and must be coomenced Ln
the Supreme Court of the Staue of New York, Albany County, wlthln 4 months from
the date of thls not lce.

Inqulries concerning the computatlon of tax due or refund allowed in accordance
wlth thLs decLslon uay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Bullding i/9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

cc! Taxing Bureaurs Representat ive

Peti t ioner I  s Representat ive !
Louls F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lons

o f

TITOMAS E. HATCH AND MARGARET M. TIATCII

for Redetermlnat lon of Def lc lencles or for
Refunds of New York State Personal Income Tax
under ArtLcle 22 of the Tax Law and New York
City Nonresldent Earnlngs Tax under Chapter 46,
Tl t le U of rhe Admlnisrrar ive Code of rhe Ciry
of New York for the Years 1978 and 1979.

DECISION

Petlt,Loners, Thomas E. Ilat,ch and Margaret M. Ilatch, I72 Lawrence Park

Terrace, Bronxvl l le,  New York 10708, f l led petLt lons for redetermlnat ion of

def ic iencles or for refunds of New York State personal income tax under Art lc le

22 of the Tax Law and New York City nonresldent earnlngs tax under Chapter 46,

Ti t le U of the Admlnlstrat lve Code of the City of New York for the years 1978

and 1979 (Fl1e Nos. 37546 and 44366).

On October 23, 1985, pet i t , loners waLved their  r ight to a hearlng and

requested that the State Tax Comnission render a decislon based on the ent ire

record contained in their  f i le,  wlth al l  br iefs to be subnit ted by October 8,

1986. After due considerat ion, the State Tax Commission renders the fol lowlng

dec is lon .

ISSUES

I .  Whether the not lces of def lc lency were

for the sole purpose of extendtng the period of

I I .  Whether pet l t ioners have substant iated

trade or buslness durlng the years in issue.

issued without anv basis and

l lni tat lon on assessment.

that they were engaged in a



I I I .  Whether  pe t i t ioners

business expenses claimed as

issue.
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have substantLated the character

deduct lons from gross income for

and amount of

the years in

FINDINGS OF FACT

1. Pet l t ioners, Thomas E. I lateh and Margaret M. I laEch, f i led New York

State lncome tax resident returns, unincorporated buslness tax returns and New

York City nonresident earnings tax returns for the years 1978 and 1979.

(a) The 1978 lncome tax return l isted pet i t ioners'  occupat ions as

' rconsu l tan tsn  and repor ted  $27,582.00  in  to ta l  income,  cons is t lng  o f  $19 '201.00

in buslness income, $462.00 in wages, salar ies, t lps and other employee comPen-

sa t ion ,  $119.00  in  in te res t  income and $7 ,800.00  ln  o ther  income.

( i )  The copy of Federal  Schedule C attached to pet i t ionersr

ret,urn showed "revenues" of $33 ,969 .00 with the fol lowing l isted expenses:

Payments to Thomas llatch
Del lvery expense
Telephone
Prlnt lng & suppl ies
Account ing
Newspapers ,  magaz ines  '  e tc .
Promotion & sel l ing expense
Local t ravel
Hospital i ty ln off l -ce
First  aid expenses
Auto expenses

a )  3 , 5 5 0  n l .  G  l Z c
b)  To l l s
c) Parklng

Total  Expenses

$  7 ,800 .00
I  , 703  . 00

808  .00
67  . 00

125 .00
294.00

1 ,821 .00
344.00
793 .00
109  .00

604.04
32.00

268.00

$  14  ,  768  . 00

The $L4,768.00  ln  expenses  subt rac ted  f rom the  $33,959.00  in  " revenues ' r  resu l ted

in net income of $19,201.00. In the l ist  of  expenses, Payments to Thomas l latch

of  $7 ,800.00  are  fu r ther  exp la ined in  a  foo tno te  as  be ing  repor ted  as ' ro ther

income" on Form 1040, page l ,  l lne 20.
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( i i )  The wage and tax staEements attached to the return showed

wages, t ips and other compensat lon paid to Margaret M. McNamara of $32'807.56

by Sudler and Hennessey and wages, t ips and other compensat ion paid to Thonas E.

I latch by Banksvl l le Racquet Club, Inc. of .  $462.00. The statements issued to

Mrs. Hatch are stamped with arrows polnt ing to the wages, t ips and other

compensat ion category on the wage and tax statements with the legend ' r lncluded

in  Schedu le  C ' r .

( l i i )  The New York State unincorporated business tax return

shows the fol lowing: net prof i t  and total  lncome from business before New York

modi f i ca t , ions  o f  $19,201.00  ( th is  amount  was a lso  no ted  as  "wages subJec t  to

F ICA tax  inc luded in  Schedu le  C ' r ) ;  f ron  th is  anount  was subt rac ted  $32 '807.00 ,

resu l t ing  in  a  to ta l  and ne t  loss  f ron  bus iness  o f  $13,606.00 .

(b) The I979 return l isted pet i t lonerst occupatLons as t tconsultantst t

and repor red  g29,962.00  ln  to ta l  income,  cons is t ing  o f  $29,622.00  ln  bus iness

income and $122.00 in interest Lncome.

( i )  The Federal  Schedule C attached to the return showed

" revenues"  o f  $37,54 I .00  fo r  Margare t  M.  I la tch  cons is t ing  o f  $36 '515.00  in

consult ing fees and $1,026.00 in messenger services fees, wlth the fol lowlng

l i s ted  expenses :

Palrments to Thomas Hatch
Del ivery expense
Telephone - inside
Print ing & suppl ies
Accounting
Newspapers ,  e tc .
Promotion, meetlng expenses
Local t ravel expenses
Hosp l ta l i t y  in  o f f i ce
Flrst  aid expenses

$  7 ,8oo .  oo ' t
r , 623 .00

7  20  .00
84 .00

I  25  .00
316  .  00

1  , 987  . 00
408 .00
843 .00
I  13  . 00



$16 ,127 .00

* Reported as income in husband's Schedule C

The $16, I27 .00  in  to ta l  expenses  deducted  f rom revenues o f  $37,541.00  resu l ted

in  the  ne t  bus iness  income repor ted  o f  $21,504.00  fo r  Margare t  M.  Hatch .

(il) The Federal Schedule C attached for Thomas Hatch showed

revenues o f  $1L1249.00  consLs t ing  o f  $7r800.00  ln  managemenc consu l t ing  fees

and $3 ,449.00  as  r r racquet  c lub" ,  w i th  the  fo l low lng  l i s ted  expenses :

-4-

Travel expense
a )  8 , 6 5 0  n i ,  @  r S l c
b)  To l l s
c) Parking

Telephone - outside

Total  Expenses

F l e l d  r r a v e l  -  4 , 1 5 0  n i .  G  I B I C
I lost ing att i re malntenance
Hospltal l ty
Magazi.nes, newspapers ,  etc.
Meeting & sol lcLtat lon expense

Total  Expenses

The $3 ,131.00  ln  to ta l  expenses  deducted  f rom

ln  the  $8 ,118.00  ne t  bus iness  income repor ted .

1 ,601 .00
103 .00
92 .00

312  .  00

$  768 .00
143 .00

L ,37  2 .00
306 .00
492.00

$3 ,131 .00

revenues of  $11 '249.00 resul ted

( i i i )  The wage and tax statements attached to the return showed

$31449.40 in rr 'ages, t lps and other compensat lon paid to Thomas Hatch by Banksvi l - le

Racquet Club, Inc.,  $2L7.60 tn wages, t lps and other conpensat ion pald by Young

and Rubicam to Margaret M. l {cNamara, $15,5L5.29 paid to Margaret McNamara by

Sudler and Hennessey, Inc. and f inal ly a wage and tax statement fron Sudler and

I lennessey, Inc. stat ing wages, t ips and other compensatLon in the sum of

$21,000.08 pald to Margaret Mc,Namara. Llke the 1978 statements'  a stamped

arrorr wlth the legend "Included in Schedule C" pointed to said compensat ioo on

each statement except for the statement from Young and Rubicam. I t  should be
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noted that the wage and tax statement from Young and Rubican in the sum of

$2L7.60 was not included in rYargaret Hatchrs revenues.

( iv) The unLncorporated business tax return for Margaret M.

Hatch  showed $2I ,504.00  ln  ne t  p ro f l t ,  less  $36,515.00  in  subt rac tLons ,  resu l t lng

in  a  loss  f ron  bus iness  o f  $15,011.00 .  The un lncorpora ted  bus iness  tax  re tu rn

o f  Thomas E.  Hatch  showed $8,118.00  in  ne t  p ro f i t ,  less  subt rac t ions  o f  $3 ,449.00

result ing ln total  income fron business of $4,669.00, from whlch an al lowance

for taxpayer 's services of $934.00 was subtracted to arr ive at the net income

f rom bus iness  o f  $3 ,735.00 .  A f te r  sub t rac t lng  the  exempt ion  o f  $5 ,000.00 ,

business income was zero with no tax due thereon.

(c) For the year L978, both pet i t loners chose the standard deduct ion

and for tax year 1979 both chose to l tenize deduct ions. For tax yeat L979'

pet i t lonersr l tenlzed deduct ions consisted of the fol lowing:

Med ica l  &  denta l  expenses  $1 '848.00
Taxes  2 '433.00
In te res t  expense 673.00
Cont r ibu t ions  393.00

New York  S ta te  I temlzed Deduct ions  $3 '427.00

It  should be noted that for the tax year 1978, pet i t loners clalned l tenized

deduct ions on their  Federal  return and claiued the standard deduct ion on thelr

S ta te  re tu rn .

(d) For both years in issue, pet i t ioner Margaret i latch f i led an

unincorporated business tax return wlth the Clty of New York report ing no

addit lonal taxes due.

2. Pet l t ionerst tax returns were selected for examinat lon along with

Lhose of approximately lO0 other lndividuals on the basls that sald returns had

been prepared by a part icular accountant.  An invest igat l -on had disclosed that

said accountant had consistent ly prepared returns on which an lndividual with
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nage or salary income shown on r/age and tax statements had reported said income

as business receipts on Federal  Schedule C. Department of Taxat ion and Finance

auditors were dlrected to review the returns and to dlsal low clalmed business

expense deductions lf, the taxpayer appeared to be an employee recelving wage or

salary income reported on wage and tax statements. Pet i t ioners t  c lalned

Schedule C deduct ions were disal lowed on that basis.

3. (a) on Apri l  2,  L982, the Audit  Divis ion issued a Stateuent of Audit

Changes to pet l t ioners for tax year L978, assert ing addit lonal taxes due of

$L ,542.98 ,  w l th  the  fo l low ing  exp lanat ion :

ttlncome shown on \rage and tax statements is considered to be
wages and reportable as such on page 2, Schedule A at l ine 1.

Expenses clalued on Schedule C (business incone) are not
consLdered to be ordinary and necessary ln the product lon of lncome
as an employee.

Recomputat ion of the return on a jol-nt  basis is al lowed slnce
l t  resu l ts  in  the  lowest  tax  l iab i11 ty . r r

The addlt ionaL tax l labl l l ty included addit lonal New York State personal

income tax and New York City nonresident tax. On Apri l  14, 1982' the

Audit  Dl-vis ion issued a Not ice of Def ic iency to pet i t ioners stat ing

add i t iona l  tax  due o f  $1 ,S42.98 ,  p lus  in te res t  in  the  sum o f  $452.56 ,  fo r

a  t o t a l  a m o u n t  d u e  o f  $ 1 , 9 9 5 . 5 4 .

(b) On Januar!  28, 1983, the Audit  Divis ion lssued a Statement

of Audit  Changes to pet i t ioner Margaret y.  I {atch for the year L979,

asser t ing  add i t lona l  tax  l lab i l l t y  o f  $1 ,743.67 ,  cons ls t ing  o f  add i t iona l

New York State personal income tax and New York Cit,y nonresident earalngs

tax. The following explanation r,ras set forth thereon:

"As a salaried employee, you are noc a business encit,y and therefore
are not ent i t led to claln Schedule C deduct ions as these expenses are
not ordlnary and necessary for the product lon of income as an employee."
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(c) For the year 1978r pet l t ioners were al lowed the standard

deduct ion and in 1979 i tenized deduct ions. No penalt les were imposed ln

ei ther vear.

1. Pett t loners submitced substant lal  documentary evidence:

(a) Sample bl l l lng sheets from Patient Care Publ lcat lons, Inc.

of Darien, Connecl lcut l lst lng Thonas Hatch as vendor,  a handwri t ten

;chedule of del lvery expenses, a handwri t ten schedule of telephone

paym,ents, a handwricten schedule of promotlon and selllng expenses, a

handwrl t ten schedule of home hospltal i ty expenses, handwrl t ten notes

and a copy of the Federal  Form 1040, U.S. Individual Income Tax

Return, fot  1978. Pet l t loner Margaret Hatch also subnit ted a sworn

aff idavi t  l lst ing the expenses set forth above attached to her

Schedules C for tax years 1978 and 1979 and urged that she be ent i t led

to deduct them.

(b) Pet i t , loners submltted a copy of Forrn 1040, U.S. Indlvldual

Income Tax Return, fot 1979 as documentatlon tn support of thelr

pe t ic lon  w l th  regard  to  tax  year  1979.

5 .  Pet i t ioners  contend:

(a) That the proposed def ic lency was apparent ly uade to protect

against the explrat ion of the statute of lLni tat lons for assessuents.

(b) That the proposed def ic iency was arbi trary and caprlc lous

because pet l t ioners were not audited.

(c) That the def lcLency was based upon a disal lowance of expenses

because they were not ordinary and necessary buslness expenses under

section 162 of. the Internal Revenue Code and/or deductible for the productlon



or maintenance of income under

and, therefore, the def ic iency

(d) That regardless

the dtfferent Internal Revenue

should be unchanged.

-8-

sect lon 212 ot the Internal Revenue

was erroneous.

Code

of the classl f icat ions of the expenses under

Servlce code sect ions, the taxable income

CONCLUSICNS OF LAW

A. That the not, ices of def ieiency \rere properly tssued and were not

arbi trary or capric ious. The returns r i rere patent ly erroneous and the

Audit  Divis ion was just l f led in disal lowlng Schedule C buslness lncone.

Each Notice of Deficiency was preceded by a Statement of Audit Changes and

pet l t ioners had an opportunity to f i le amended returns clairning employee

business expenses as adjustments on Federal  Forn 2106, or as l tenlzed

niscel laneous deduct i-ons, but they chose not to do so.

B. That the fact that pet i t ionersf returns r^rere selected for examlnat ion

because of certain pract lces of their  accountant is i r relevant.  Pet l t lonerst

l iabl l i ty depends solely on the facts adduced hereLn.

C. That pet i t ioners have not sustalned thelr  burden of proof under

sect ion 689(e) of the Tax Law to show thac uhey were engaged in a trade or

business other than as employees. Thus, expenses clalmed on Schedule C

may not be deducted under sect ion 62(L) of the Internal Revenue Code.

D. That whi le i t  would appear that pet l t loners may have been ent l t led

to  deduct  cer ta in  employee bus tness  expenses  under  sec t lon  62(2)  o r  63( f )

of the Internal Revenue Code i f  they had f i led a Form 2L06, or had i temized

their  deducttons and clalmed such expenses as miscel laneous deduct ions,

pet i t ioners nevertheless fai led to sustain Eheir  burden of proof under
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seet ion 689(e) of the Tax Law to show the character or,  in many cases, the

amount of the claimed business expenses.

E. That the pet i t lons of Thouas E. Hatch and Margaret M. t latch are

denied and the not ices of def ic iency dated Apri l -  14, 1982 and Aprl l  8,

1983,  respec t ive ly ,  a re  sus ta ined,  together  w i th  such add i t iona l  ln te res t

as may be lawfully owing.

DATED: Albany, New York STATE TAX C0IOIISSION

APR O 6 1gB7 .*--'/<ofurcdCZr^
PRESIDENT

CO}OfISSIONER


