
STATE CF NEW YCRK

STATE TAX COIIITISSION

In  the l la t ter  of  the
o f

Arthur  A.  & Ethel  R.

Pe t i t l on

Grossrnan AFFIDAVIT CF MAILING

for Redeteroinat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art ic le 22 of the Tax Law and New York
Clty Personal Income Tax under chapter 46,
Ti t le T of the Administrat lve Code of the Clty
o f  New York  fo r  the  Year  1981.

State of  New York :

County of Albany

Davld Parchuck/Janet !1.  Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commlssion, that he/she ls over 18 years
of age, and that on the 20th day of March, L987, he/she served the wlthln
not lce of declsion by cert l f ied maLl upon Arthur A. & Ethel R. Grossman the
pet i t loner ln the wlthln proceedlng, by enclosing a true copy thereof Ln a
secure ly  sea led  pos tpa ld  wrapper  addressed as  fo l lows:

Arthur A. & Ethel R. Grossman
62-95 Saunders Street /160
Rego Park, NY 11374

and by deposlt ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the erclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the sald addressee is the pet l t loner
herein and that the address set forth on sald wrapper is the last known address
of  the  pe t i t loner .

be fore  me th ls
of Varch, 1987

Sworn to
20th day

n is te r  oa ths
Pursuant to Ta Law sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

March 20, L987

Arthur A. & Ethel R. Grossman
62-95 Saunders Street /160
Rego Park, NY 11374

Dear Mr. & Mrs. Grossman:

Please take not ice of the decislon of the State Tax Commlssion enclosed
herewlth.

You have now exhausted your rlght of review at the admlnistratlve level.
Pursuant to sect ion(s) 690 & L3I2 ot the Tax Law, a proceeding in court  to
review an adverse deeision by the State Tax Conmlssion may be inst l tuted only
under Artlcle 78 of the Civil Practice Law and Rules, and must be commenced Ln
the Supreme Court of the State of New York, Albany County, wlthln 4 nonths from
the da te  o f  th is  no t ice .

Inquiries concernlng the eooputation of tax due or refund allowed ln accordance
wlth thls declsion may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluation Bureau
Assessment Review Unit
Bul lding /19, State Campus
Albany'  New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMITISSION

cc: Taxing Bureauts RepresentatLve



STATE 0F NEI^I YORK

STATE TAX CO}OTISSION

In the Uatter of  the Pet l t lon

o f

ARTHUR A. GROSSMAN AND ETHEL R. GROSSi"IAN

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Ti t le T of the Administrat lve Code of the Clty
o f  New York  fo r  the  Year  1981.

DECISION

Peti t ioners, Arthur A. Grossman and Ethel R. Grossman, 62-95 Saunders

Street /160, Rego Park, New York 11374, f l led a pet i t lon for redeterminat ion of

a def ic iency or for refund of New York State personal incone tax under Art ic le

22 of the Tax Law and New York City personal income tax under Chapter 46,

TLt le T of the Administrat ive Code of the City of New York for the year 1981

(Fl le No. 62220) .

A  hearLng was he ld  be fore  Joseph W.  P in to ,  J r . ,  Hear ing  Of f l cer ,  a t  the

off lces of the State Tax Cornmission, Two World Trade Cencer,  New York, New

York ,  on  December  12 ,  1986 a t  l0 :45  A.M.  Pet i t ioner ,  Ar thur  A .  Grossman,

appeared pro se and also as representat ive for his wife,  Ethel R. Grossman.

The Audit  Divis l-on appeared by John P. Dugan, Esq. (Anne W. Murphy, Esq.,  of

counsel)  .

ISSUES

I .  Whether pet i t ioners, in computing

income, are ent l t led to reduce their  total

t,he amount of New York City personal income

y e a r  1 9 8 1 .

their New York State mlnimum taxable

New York i tems of tax preference by

taxes paid by pet i . t ioners in tax
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II. Whether the Audit Dlvlslon properly issued the Notlce of Deflclency

aga ins t  pe t i t ioners .

FINDINGS OF FACT

1.  On January  25 ,1985,  rhe  Aud i t  D iv is ion  issued to  pe t i t loners ,  Ar thur  A .

Grossman and Ethel R. Grossman, a Statement of Audit  Changes for the tax year

1981,  s ta t ing  to ta l  m ln imum income tax  due o f  $1 ,306.24 ,  and in te res t  o f

$435.15 ,  fo r  a  to ta l  amount  due o f  $1 ,741.39 .  The exp lanat ion  g iven by  the

Audlt  Di-vis ion on said statement was as fol lows:

' rThe port ion of Long Terrn Capltal  Gains not subject to New York
Personal Income Tax is an I tem of Tax Preference and subJect to New

York Minimum Income Tax. Conputation of New York Itens of Tax

Pre ference is  as  fo l lows:

Capital  Galns Deduct lon
202 lIodLtication
New York I tems of Tax Preference

New York .{lnimum Income Tax:

New York I tems of Tax Preference
Less :  Spec i f i c  Deduct ion
Balance
Less: New York State Personal

Income Tax After Credits
Mlnlmum Taxable Income

State Minimum Tax Due at 67"
City Minimum Tax Due at 2LZ
Total Mlni-num Income Tax Due

$33 ,353 .  10
6 ,670 .62

$26 ,682 .48

$26 ,682 .48
5 ,000 .00

$2L  ,682 .48

6 ,315 .00
$  15  , 367  . 48

$ 922.05
384 .19

$T136'6z"

2.  On Apr i l  5 ,  1985,  the  Aud i t  D iv isLon issued to  the  pe t i t ioners  a

Notice of Def ic iency for addit ional tax due for the tax year 1981 in the

sum o f  $1 ,306.24  and in te res t  o f  $468.87 ,  fo r  a  to ta l  amount  due o f

$ 1 , 7 7 5 . 1 1 .

3. In response to the Not ice of Def ic iency, pet i t ioners t imely f i led

a pet i t ion with the Tax Appeals Bureau on June 28, 1985' along wl-th ful l

payment  o f  the  add i t iona l  tax  due and in te res t  in  the  sum o f  $1 '775.11 .
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4. Pet i . t ioners contend that their  paid New York City personal income taxes

for the year 1981 should be subtracted from l tems of tax preference in arr lv ing

at rninimum taxable income and also that the Audit  Divis ion walted to assess them

unti l  just before the expirat lon of the stat,ute of l lmit ,at ions thus causlng a

larger amount of interest to be due. Addit ional ly,  pet i t ioners contend that the

failure of the Audit Division to reduce the ninimum income tax due by the New

York Cl- ty personal income tax paid by pet i t ioners rdas an unconst i tut ional v iolat lon

of  due process .

CONCLUSIONS OF LAW

A.  That  Tax  Law S 622(a)  (2 )  p rov ldes ,  ln  per t inent  par t ,  as

fo l lows:

"(a) The New York mlnimum taxable income of a resident individual '
es ta te  o r  t rus t  sha l l  be  the  sum o f  i tems o f  tax  p re fe rence '  as
described in subsect ion (b) of this sect ion, reduced (but not below
zero) by the aggregate of the fo1- lowing:

(1 )  the  app l lcab le  spec i f i c  deduc t ion  descr lbed in  subsec t ion
(c )  o f  th is  sec t lon ;

(2) the tax on New York taxable income determined under
sect ion six hundred two for the taxable year,  reduced by the sum
of the credits al lowable under subsect ions (a),  (e) and (b) of
section slx hundred six and section six hundred twenty and slx
hundred twenty-one; and

(3) to the extent that the sum of the i tems of tax preference
exceeds the appl lcable specif lc deduct ion descrLbed in subsect lon
(c) of thl .s sect ion plus the tax descr ibed in paragraph two
above, the amount of any net, operating loss of the taxpayer' as
determined for federal  income tax purposes, which remalns as a
net operat lng loss carryover to a succeeding taxable year."

B. That the only appl icable i tem of tax preference in lssue ls the

capital  gain deduct ion taken by pet i t loners on their  1981 New York State

Resident Income Tax Return. Pet i t ioners dld noE have any net operat ing loss

for the taxable year and, therefore, the total  amount of tax preference i tems

was reduced only by the specif ic deduct ion, def ined in Tax Law $ 622(c)(1) as
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$5 ,000.00  fo r  mar r ied  persons  f i l l ng  jo in t  re tu rns ,  and the  New York  S ta te

personal income tax, reduced by var ious credlts which are not appl icable herein.

C. That Tax Law $ 622 does not provide for the reduct ion of the

i tems of tax preference by New York Clty personal lncome tax paid and,

therefore, said taxes cannot be used to reduce the amount of i tems of tax

pre ference.

D. That, Tax Law $ 1301-A provides that the New York City minimun

income tax is computed at the rat,e of 2l per centum of the City mininum

taxable income, def ined in subsect ion (b) of that sect ion as the same as

the New York minlmum taxable incone of a resldent individual. That, to

the extent that the calculation of the Clty minimun taxable income of a

resldent individual-  ls di f ferent from that descr lbed in Chaptet 46,

Ti t le T of the Administrat ive Code of the City of New York, the provisions

of Art ic le 30 are deemed to have been incorporated i .nto such provision and

to have replaced any conf l lctLng provision therein (Local Law Number 36, L976).

E. That Tax Law $ 683 provides that:

"(a) General .  Except as otherwlse provlded ln this sect ion, any
tax under this art ic le shal l  be assessed within three years after the
return was filed (whether or not such return r,{as filetl on or after
the  da te  p rescr ibed) .

(b) Time Return Fl led. --  (1) Early return. For purposes of
this sect ion, a return of income tax, except withholding tax, f i led
before the last day prescr ibed by law or by regulat ions promulgated
pursuant to 1aw for the f i l ing thereof,  shal l  be deemed to be f i led
on the  las t  such day . "

Since the return of the pet i t ioner was f i led on or before Apri l  15'  1982,

the Not lce of Def ic iency lssued by the Audit  Divis lon was t imely since the tax

was assessed within three years of the Apri l  15, 1982 deemed f l l ing date.
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F. That the const i tut lonal i ty of  the laws of the State of New York and

their application ln partlcular instances is presumed at the admlnist,rat,l-ve level

of the State Tax Conmission.

G. That the pet i t lon of Arthur A. Grossman and Ethel R. Grossman ls

denled and the Not ice of Def ic iency dated Aprl l  5,  1985 is hereby sustaLned.

DATED: Albany, New York STATE TAX COIDIISSI0N

MAR 2 01987

COM.UISSIONER

col0tlSsr0


