
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Randy E. & Laura M. Green AFFIDAVIT OF MAILING

for Redeterminatl.on of a Deflclency or Revlslon :
of a Determination or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law for the
Year  1982.

State of New York :
s s .  :

County of Albany 3

David Parehuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an enployee of the State Tax Conrolsslon, that he/she ls over 18 years
of age, and that on the 6th day of Aprl l ,  L987, he/she served the wLthln not lce
of declsion by certlfled mall upon Randy E. & Laura M. Green the petitloner Ln
the withln proceedlng, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Randy E. & Laura M. Green
P . O .  B o x  3 1 4
Syracuse, CH t+5779

and by deposit lng same enclosed
post off ice under the excluslve
Service wlthln the State of New

ln a postpatd properly addressed wrapper ln a
care and custody of the United States Postal
York.

That deponent further says that the sald addressee ls the petLtloner
herein and that the address set forth on said wrapper ls the last known address
of the pet l t loner.

Sworn to before me thls
6 th  day  o f  Apr i l ,  1987.

Authorl.zed to admlnister oaths
pursuant to Tax Law sectlon 174
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for Redeteruinatlon of a Deflclency or Revlsion
of a Determinatlon or Refund of Personal Income
Tax under Artlcle(s) 22 of. the Tax Law for the
Year  1982.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet l{. Snay, belng duly sworn, deposes and says that,
he/she ls an employee of the State Tax Comrnisslon, that he/she is over 18 years
of age, and that on the 6th day of Aprl l ,  L987, he served the wlthln not lce of
decislon by cert l f led mai l  upon Edward R. Purser,  the representat ive of the
petltloner in the within proceedl.ng, b)r enclosLng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Edward R. Purser
1 6  W e s t  C o u r t  S t .  -  P . O .  B o x  4 2 5
Cor t land,  NY 13045

and by deposlt lng
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further says that the said addressee is the representat ive
herein and that the address set forth on sald wrapper ls the

of the representat lve of the pet iEioner.

Sworn to before me this
6 th  day  o f  Apr l l ,  1987.

pursuant Eo Tax Law sectLon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  L 2 2 2 7

Aprl l  6,  L987

Randy E. & Laura M. Green
P . O .  B o x  3 1 4
Syracuse,  0H 45779

Dear  Mr .  &  Mrs .  Green:

Please take not lce of Ehe declslon of the State Tax Co'nisslon enclosed
herewlth.

You have now exhausted your right of revlew at the adminlstratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng in court  to revlew an
adverse dectslon by the State Tax Conraission may be inst l tuted only under
Article 78 of the Clvll Practlce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, withLn 4 months from the
date of this not lce.

Inquirles concernlng the couputatlon of tax due or refund allowed ln accordance
wlth this decLslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bulldlng //9, State Campus
Albany, New York 12227
Phone # (s18) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxing Bureauts Representattve

Petl t toner I  s Representat ive:
Edward R. Purser
1 6  W e s t  C o u r t  S t .  -  P . 0 .  B o x  4 2 5
Cort land, NY 13045



STATE OF NEW YORK

STATE TAX CO]'IMTSSION

In the Matter of the Pet l t ion

o f

MNDY E. GREEN AND LAUM M. GREEN

for Redeterminat lon of a Def ic lency or for
Refund of Personal Income Tax under Art lc le
22 of the Tax Law for the Year 1982.

DECISION

Peti t ioners, Randy E. Green and Laura M. Green, P.0. Box 314, Syracuse,

Oh.lo 45779, f i led a pet i t ion for redeterminat ion of a def ic lency or for refund

of New York State personal lncome tax under Art lc le 22 of the Tax Law for the

year  1982 (F i le  No.  55979) .

A hear lng was held before Timothy J.  Als ton,  Hear ing Of f lcer ,  a t  the

off ices of the State Tax Commissionp 333 East Washlngton Street,  Syracuse, New

Y o r k ,  o n  O c t o b e r  2 3 , 1 9 8 6  a t  1 : 1 5  P . M .  P e t i t i o n e r s  a p p e a r e d  b y  E d w a r d  R .  P u r s e r '

Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. (James Del la Porta,

E s q .  r  o f  c o u n s e l - ) .

ISSUE

Whether pet i t ioners lsere domlci l iar ies of New York State who ei ther maintained

a permanent place of abode in New York, spent more Ehan 30 days ln New York or

dld not malntain a permanent place of abode outslde the State, and were thus

taxable as ful l -vear resldent indivlduals.

FINDINGS OF FACT

1. Pet l t ioners, Randy E. Green and Laura M. Green, t i rnely f i led jolnt  New

York State resident and nonresident lncome tax returns for the year 1982. On

each return, pet l t ioners indicated that they were New York resldents for 6 months

of  the  year  a t  i ssue.  Pet i t loners  repor ted  $ I2 ,52 I .00  in  to ta l  nonres ident  lncome
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and $5 ,204.00  in  to ta l  res ident  lncome.  Pet i t ioners  a lso  repor ted  $33,282.00

as thelr  Federal  adjusted gross lncome.

2. Based upon pet i t ionersf returns, the Audlt  Divls ion subsequent ly

i s s u e d  t o  p e t i t i o n e r s  a  t a x  r e f u n d  o f  $ I , 1 7 9 . 0 0 .

3 .  0n  March  1 ,  1984,  fo l low lng  a  rev lew o f  pe t l t ioners r  re tu rns ,  the

Audit  Divis lon lssued a Statenent of Audit  Changes to pet i t ioners assert lng

$361.90 in addit ional tax due for L982, plus interest.  The Audit  Divls ion

premlsed i ts assert ion on i ts posi t ion that pet l t ioners'  departure from New

York did not const i tute a change of donlci le,  and therefore, s ince pet i t ioners

maintalned a place of abode in New York for uore than 30 days, they were

subject to tax as ful l -year residents of New York.

4. Based upon the March 1, 1984 statement,  Ehe Audit  Divis ion issued a

Not ice  o f  Def ic iency  to  pe t i t ioners  on  Apr i l  27 ,  1984 asser t tng  $361.90  la

add i t lona l  tax  due,  p lus  in te res t .

5.  The calculat ions of tax due ln the Apri l  27, 1984 Nottce of Def ic iency

and the March l ,  1984 Statement of Audit  Changes dld not take into account the

refund previously issued to pet i t ioners (Flnding of Fact u2").

6.  0n November 23, L984, the Audit  Divis ion again issued to pet i t ioners a

Statement of Audit  Changes for the year L982. This not ice stated that the

refund on pet i t lonerst 1982 returns had been erroneously issued, and that the

! ry r iL  27 ,1984 Not ice  o f  Def ic lency  had been w l thdrawn.  L ike  the  March  1 ,  1984

statement,  this statenent advised pet l t ioners that the Audit  DivLsion dld not

consider pet iEioners to have changed residence durlng the year at issue.

Accordingly,  s ince, in the Audit  Divls ionts view, pet i tLoners were domici led ln

New York and maintalned a place of abode in New York for over 30 days, they were

subject to tax as ful l -year resldents of New York.
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7 .  Based upon this statement,  the Audit  Divls ion issued a Not ice of

DefLciency to pecit ioners on February 26, 1985, assert ing addlt ional tax due

f o r  1 9 8 2  o f  $ l , L 2 5 . 6 4 ,  p l u s  i n t e r e s t .

8.  Pet i t ioners were born and raised ln the area of Nunda, New York. They

attended high school in the Nunda area and were marr ied in November L979.

Mr. Green began worklng for Saikai  Construt i .on Co.,  Inc.,  a subsldi .ary of

Ontar io Pipel lne, Inc.,  in March 1978. I Ie began as a laborer,  but soon thereafter

became a heavy equlprnent operator. He was employed on various projeets for

which his employer was under contract.  At the cornplet lon of each projecc the

employer gave i ts employees, including i , I r .  Green, the opt ion of eLther belng

la id  o f f ,  o r  accept ing  a  job  on  another  p ro jec t ,  wherever  tha t  p ro jec t  n igh t

b e .

9 .  On Mr .  Green 's  f i rs t  job  w i th  Ontar io  P lpe l lne ,  he  worked as  a  laborer

on a project in Linden, New York, unt i l  June 1978. I Ie subsequent ly worked as a

heavy equipment operator on a project ln Honeoye, New York, unci l  approxlnately

June 1979. He then worked on a project ln Racine, Ohio for approxinately two

months. hlhi le in Ohio, Mr. Green l ived in a trai ler provided by his employer.

Ile subsequently worked on jobs ln tr'Iest Virginia for nearly two years until late

s p r l n g  o f  1 9 8 1 .

10. Laura Green, along irlth thelr chlldren (they had Ehree chl-ldren at the

t lne) l ived wlth Mr. Green i-n West Virglnia at var ious t imes between Septenber

1979 and June 1981.

11. Mr. Green subseguent ly worked on a project in Racine, Ohlo for

approximately four months, unt i l  ear ly fal l  of  1981. During this period, Mrs. Green

and the chi ldren returned to the Nunda, New York area to l ive. Mrs. Green was



-4 -

pregnant at that t ine with the couple I  s fourth chl ld and desired to return to

New York to avai l  herself  of  the servlces of her doctor.  The Greenrs oldest

chi ld went,  to school in New York in the fal l  of  1981.

12, Subsequent to his stay in Racine, Ohio ln 1981, Mr. Green worked ln

Gauley, West Virginia unt i l  approxinately January L982, again l lv ing ln a

company trailer. Mr. Green vtsited his farully ln New York about three weekends

a month.

13. Mr. Green subsequent ly worked in Penf ield,  New York from approxiuately

late l {arch through early May of 1982. He then returned to West,  Virginia,

specif ical ly,  the Prlnceton, West Vlrginia area, to work on another project.

IIe lnitially resided ln company provided houslng, but subsequently rent,ed a

house in Camp Creek, West Virginia in June 1982.

14, Mrs. Green and the chi ldren moved to Camp Creek, West Virginia at the

end o f  June 1982.

15.  The Greens,  who had rented in  New York,  rented thei r  home in Camp

Creek. They did not hold a lease on the premises. The Green children attended

school  ln  West  Vi rg in ia commencing in  the fa l l  o f  L982.

L6.  The Greens opened a checking account  tn West  Vi rg in ia and Mr.  Green

jo ined the local  chapter  of  the Moose Lodge.  Mrs.  Green jo lned no socia l

organLzations in West Virginia.

17.  The Greens d id  no t  reg ts te r  to  vo te

registered to vote in New York. Mrs. Green

18. The Greens registered their  car ln

West  V i rg in ia  d r lver rs  l i censes .

19 .  In  1983,  the  Greens  moved to  Oh lo ,

from their home in West Vlrginla, where they

in West Vlrglnla. Mr. Green had not

had reglstered to vote in New York.

West Vlrginia.  They did not obtaln

a locat ion approximately 100 ni les

current ly reside. Once Ln Ohto'
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they subsequent ly obtained Ohlo dr iverfs l icenses, reglstered to vot,er purehased

a cemetery plot,  registered their  vehicles, and joined 1ocal social  organlzat ions.

20, Pet i t ioners f i led West Virginia resident and nonresident recurns for

the year at issue. The Audit  Divis ion al lowed a resident credit  of  $416.00

for such taxes paid to West Virgi .nla.

CONCLUSIONS OF LAI,{

A .  I h a t  2 0  N Y C R R  I 0 2 . 2 ( d ) ( 2 )  p r o v i d e s  t h a t :

"A domici le onee establ ished cont inues unt i l  the person Ln
quest ion moves to a new locat ion with a bona f ide intent ion of naking
his f ixed and permanent home there. No change of domici le results
from a removal to a ne\,r locatlon if the lntention is to remaln there
only for a l lmlted t ime".

B. That the burden of proof is upon pet i t ioners to show that the necessary

in ten t lon  to  e f fec t  a  change in  domlc i le  ex ls ted  (Tax  Law sec t ion  689[e ] ) .

"The test of  intent with respect to a purported new domlci le has been stated as

rwhether the place of habitat . lon i .s the permanent home of a person, with the

range of sent lment,  feel ing and permanent associat ion with l t r .  The evidence to

establ ish the required lntent lon to effect a change ln donici le must be clear

and convincing" (Bodf ish v.  Gal lnan, 50 LDZd 457; ci tatLons omit ted).

C. That ' r to effect a change of dornl-ci le,  there must be an actual change

of  res idence,  coupled wi th an in tent lon to abandon the former domic i le  and to

aequire anotherr '  (Aetna Nat l .  Bank v. Kramer, I42 App Div 444).

D. That pet i t ioners have fai led to sustain their  burden of proof to show

that they intended to abandon thelr  New York State dornlci le and to acqulre a

new domicl le ln West Virginia.  Upon review of the facts establ lshed herein, l t

is apparent pet l t lonerst move to West Virglnia was not intended to be Permanent,

but only to last as long as Mr. Greents employment kept hfuo ln that area.

Accordingly,  the Audit  Divis ion properly taxed pet i t ioners as ful l -year resl-dents

o f  New York  S ta te  pursuant  to  sec t lon  605(a)  (1 )  o f  the  Tax  Law.
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E. That the pet i t ion of Randy E. Green

the Notice of Def ic iency, dated February 26,

DATED: Albany, New York STATE

and Laura Y. Green ls denied, and

1985 is  sus ta ined.

TAX CO}OTISSION

APR 0 6 1987 PRESIDENT


