
STATE OF NEId YORK

STATE TAX COMMISSION

for  Redeterminat ion
Refund of New York
Personal Income Tax
Tax Law and Chapter
Admini.strative Code
fo r  t he  Yea rs  1978

In the Matter of the
of

Robert  & Dolores

Peti- t lon

Greene

o f  a  De f i c i ency  o r  f o r
State and New York Ci ty

under Ar t ic le(s)  22 of  the
46 ,  T i t l e  T  o f  t he
of  the Ci ty  of  New York

&  L 9 7 9 .

AFFIDAVIT OF MAILING

State of  New York

County of Albany

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an ernployee of  the State Tax Conmission,  that  he/she is  over  18 years

of  age,  and that  on the l l th  day of  March,  L987,  he/she served the wl th in
not ice of  Decis ion by cer t i f ied mai l  upon Robert  & Dolores Greene the
pet i t loner  in  the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid l r rapper addressed as fo l lows:

Robert & Dolores Greene
2821 Wynsum Ave.
Mer r ick ,  NY 11566

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal-
Service within the State of New York.

That  deponent  fur ther  says
herein and that  the address set
of  the pet i - t ioner .

Sworn to before me th is
1  l t h  day  o f  March  ,  l 9B7  .

-)

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address

to adminis ter  oat
Tax Law sect ion

S

pursuant to 1 7 4



STATE OF NEW YORK

STATE TAX CO}IMISSION

In  the Mat ter  of  the
o f

Robert  & Dolores

Pe t i t i on

Greene AFFIDAVIT OF MAILING

for  RedeterminatLon of  a Def ic iency or  for
Refund of  New York State and New York Ci ty
Personal  Income Tax under Ar t ic le(s)  22 of  t l : ,e
Tax Law and Chapter  46,  T i t le  T of  the
Adrnin j -s t rat ive Code of  the Ci ty  of  New York
f o r  t h e  Y e a r s  1 9 7 8  &  L 9 7 9 .

S ta te  o f

County of

New York :
s s ' :

Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she is  over  18 years

o f  age ,  and  tha t  on  the  l l t h  day  o f  March ,  1987 ,  he  se rved  the  w i th in  no t i ce  o f
Decis ion by cer t i f ied nai l  upon Louis F.  Brush,  the representat ive of  the
pet i t ioner  in  the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid wrapper addressed as fo l lows:

Lou is  F .  Brush
101 Front  S t ree t
Mineo la ,  NY 11501

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the rePresentat lve
of  rhe pet i t ioner  here in and that  the address set  for th on said wrapper is  the
last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me th ls
l l th  day of  l " larch,  1987.

pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C C M . { I S S I O N

A L B A N Y ,  N E W  Y J R K  L 2 2 2 7

March 11, L967

Robert & Dolores Greene
2621 Wynsum Ave.
i{err ick, NY 1f 566

Dear l4r.  & Mrs. Greene:

Please take not lce of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r lght of  revlew at the admlnLstrat lve level.
Pursuant to sect ion(s) 690 & L3l2 of the Tax Lavt,  a proceeding in court  to
review an adverse decision by the State Tax Commlsston may be i .nst i tuted only
under Art ic le 7E of the Clvi l  Pract i .ce Law and Rules, and must be coumenced ln
the Supreme Court of  the State of New York, Albany County, within 4 months fron
the  da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wlth this decislon rnay be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment Review Unlt
Bui lding /19, State Campus
Albany, New York 12227
Phone #  (516)  457-2066

Very truly yours,

STATE TAX COM,USSION

Taxing Bureauf  s  Representat ive

Pet i t i -oner  I  s  Representat ive :
Louis F.  Brush
101  F ron t  S t ree t
M ineo la ,  NY  11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltl"on

of

ROBERT GREENE AND DOLORES GREENE

for Redeterminat,l"on of a Deficl"ency or for
Refund of New York State and New York Clty
Personal Income Tax under Artlcle 22 of the
Tax Law and Chaptet 46, Ti t le T of the
Adrulnlstrative Code of the Clty of New York
fo r  the  Years  1978 and 1979.

DECISION

Petltl.oners, Robert Greene and Dolores Greene, 2821 Wynsum AvenuE' Merrlck,

New York LI566, fLled a petLt lon for redetermlnatLon of a def lc iency or for

refund of New York State and New York Clty personal Lncome tax under Artlcle 22

of the Tax Law and Chapter 46, Tltle T of the Adml"nlstratl.ve Code of the Clty

of New York for the years 1978 and 1979 (Fl le Nos. 37545 and 44357).

A hearlng was commenced before James J. Morr ls,  Jr. ,  Hearlng Off lcer '  at

the offlces of the State Tax CommLsslon, Two World Trade Cent'er, New York' New

York ,  on  Octobet  2L ,1985 a t  3 :15  P.M.  Pet l t loners  appeared by  Lou is  F .  Brush,

Esq. The Audlt  Dl"vtslon appeared by John P. Dugan, Esq. (Angelo A. Scopel l l to '

E s q . ,  o f  c o u n s e l ) .

On Octobet 23, 1985, pet l" t loners walved their  r tght to proceed wlth the

hearlng and requested the State Tax Co 'nlsslon to render a decLslon based on

the entLre record contalned ln their  f1le,  wlth al l  br lefs to be subnlt ted by

0ctober 8, 1986. After due consLderat lon, the state Tax Commlssl-on hereby

renders the followlng decisl"on.
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ISSUES

I .  Whether the Not lce of Def lc lency was Lssued without any basts and for

the sole purpose of extendlng the perLod of l in l tat lon on assessment.

II. Whether petltloners have substantlated that Mr. Greene nas engaged ln

a trade or buslness durtng the years at tssue.

III. Whether petltloners have substantlated the character and amount of

bustness expenses clairned as deducttons from gross income for the years at

tssue.

FINDINGS OF FACT

1. For the years 1978 aod L979, pet l" t ioners, Robert  Greene and Dolores

Greene, flled New York State lncome tax returns under fll lng status "married

ft l lng separacely on one returnr ' .  Mr.  Greene f t led New York City nonresident

earnlnge tax returns and State unincorporated buslness tax returns for 1978 and

1 9 7 9 .

2. The 1978 State l"ncome tax return l lsted Mr. Greene's occupatton as

"Wrl"ter/Lecturer" and l{rs. Greenets occupatlon as "offtce Alde". Mr. Greene

repor ted  to ta l  tncome o f  $8 ,294.00  cons is t lng  o f  bus lnegs  Lncome o f  $8 ,163.00

and ln te res t  income o f  $131.00 .  Mrs .  Greene repor ted  to ta l  income o f  $7 '950.00

consl"st ing of ' rother lncome" of $7,800.00 and interest lncome of $150.00.

(a) On an attached worksheet labeled rrschedule C", Mr. Greene reported

the followLng "Revenues":

Lecturing/Teach{ng
Writing Courses
Revlew Courses

Totals

(b) The Schedule C

Total
Outslde

NYC

$21 ,907 .00
1  , 628  . 00  $  1  , 628  . 00
1 ,990 .00  1 ,990 .00

$25 ,525  . 00  $3 ,618  . 00

shows the followlng expenses:

Inslde
NYC

$21 ,907 .00

$21,907 .00
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Expenses:

Payments to Dolores Greene
Books, l l terary pubLtcattons
Drama

Total

$  7 ,800  $  - -
328  28
306

Outslde InsLde
NYC NYC

$  7 ,800
300
306

Cassette players for speech
Lmproveuent 97 97

Career developnent & counseLlng 48f 55 426
Telephone - lnslde 300 100 200
of fLce  matn t .  I ,200 600 600
AccountLng L25 L25
Dues & subscrLpt lons 2251 225
Telephone - outslde 628- L28 510
Professlonal devel-opment 550 550
Recordtngs used ln teachlng Engllsh L73 L73
Newspapers, magazLnes 292 292
Meettngs & promotLon exp. 1,136 292 844
Tol ls,  parktng 103 103
T r a v e l  ( 8 , 0 0 0  m l .  G  1 7 C )  1 , 3 6 0  5 6 0  8 0 0
Llcenses 20 20
TranscrLpts & resumes 38 38
Postage & nal l lngs 68 34 34
Advertlsing 500 250 250
Outslde services -  teachers 838 838
OutsLde servlces -  conference rooms 794 794

W $3F7t' $j56e5

The $17,362.00 ln total  expenses deducted from total  revenues of $25'525.00

resulted ln the buslness l"ncome reported.

(c) Two wage and tax statements attached to the return showed "wages,

t tps, other compensat lon" to Mr. Greene of $1r628.00 fron Bel lmore-Merr lck CITSD

of Merr lck, New York and $21,907.25 from Board of Educat l .on of the Clty of New

York. Both statements are stamped with an arron pointlng to the compensation

fl"gures and bearlng the legend "IncLuded ln Schedule C".

(d) Mr. Greene clal"ned total  New York l temtzed deduct lons of $3,882.00,

and Mrs. Greene claimed total  New York l" temlzed deduct ions of $3'538.00.

The correcc to ta l  ls  $638.00.
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(e) The unincorporated buslness tax return ehords total buslness

lncome o f  $8 ,163.00  l -ess  subt rac t tons  o f  $21,907.00r  resu l t lng  in  a  ne t  loss  o f

$13'744.00. Accordingly,  no unlncorporated buslness tax was shown as due.

(f)  Mr. Greenets New York City Nonresident Earnlngs Tax Return for

1978 shows net earnings from self-ernploynent of $8,163.00.

3. The 1979 income tax return l tsts Mr. Greenets occupatton as t tWri ter/

Lecturer" and Mrs. Greenets occupat ion as rrOff l"ce Alde".  Mr. Greene reported

total  income of $6 ,270.00 constst ing of business lncome of $6 ,L78.00 and

Lnterest l "ncome of $92.00. Mrs. Greene reported total  lncome of $7,912.00

cons ls tLng o f  "o ther  lncome"  o f  $71800.00  and ln te res t  lncome o f  $112.00 .

(a) On the attached Schedule C, Mr. Greene reported the followlng

t tRevenugst t :

Lecturl"ng/Teachlng
Revlew Courses

(b) The Schedule C

Total
Outslde

NYC

$23 ,364  . 00

shows the following expenses:

Inslde
NYC

$23 ,364 .00

$23 ,364 .00

OutsLde Inslde
NYC NYCExpenses:

Payments to Dolores Greene
(Adm. Asst.  )

Books, llterary pubLlcatl"ons
Drana/Theatre
Rent
TeLephone - lnside
Office maintenance
Answerlng Servtce
Accountl"ng
Dues & SubscrtptLons
Outside telephone
Recordings (used tn teachl"ng Engllsh)
Newspapers, nagazines
Meetlngs, Organlzatlon Recrultnent

Expense

Total

$  7 ,800
498
421

2 ,609
360

1  ,800
300
725
225
743
158
372

I  , 307

52
73

2 ,609
360
900

-- ' '

79

1  , 307

7 ,800
446

_:o'

900
-l.rt

225
743
I58
293
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Prouotton Expense/Prof ess lona1
Development

Tol ls,  parktng
T r a v e l  ( 1 5 , 0 0 0  n l .  G  1 8 l C )

( 3 , 4 7 0  r n l .  @  1 0 C )
PosEage & mallLngs
Advert ts lng
Outside servLces - teachers

384 683

I  , 850
341
175

2 ,172  2 ,L72
W $lloFoz ffi

L ,067
109

3 ,L22
473
175

109

L ,272
L32

The $23,836.00  ln  to ta l  expenses  was subt rac ted  f rom to ta l  revenues o f  $30,014.00 ,

and the result  was shown as the $6,178.00 net buslness income reported.

(c) A wage and tax statement attached to the return shons lncome to

Mr. Greene fron "wages, t ips, other compensatLon" tn the anount of $23r363.80

from the Ctty of New York. The statement ls stanped wtth arrow polntlng to the

compensatton fl.gure and bearlng the Legend 'rlncluded ln Schedule C".

(d) Mr. Greene claLmed New York LtenLzed deduct ions of $4,363.00, and

Mrs. Greene clalmed New York t teuized deducttons of $4'505.00.

(e) Mr. Greenefs New York Clty Nonresident Earnlngs Tax Return shows

net earnLngs fron sel f-empLoyoent of $10r130.00.

(f) The unlncorporated business t,ax return shows total bustness

income o f  $6 ,178.00 ,  less  subt rac t ions  o f  $23,364.00 ,  resu l t ing  ln  a  ne t  loss

of $17,186.00. Accordingly,  no unlncorporated buslness tax rdas shown as due.

4. Petltioners I tax returns rilere selected for examl"nacton along w!.th

those of approxlmately 100 other LndlvLduals because thelr returns had been

prepared by a partLcular accountant.  An lnvest igat lon had dtsclosed that this

accountant had consistently prepared returns on whlch an lndlvtdual wlth wage

or salary lncome shown on wage and tax statements had reported thls lncome as

buslness recelpts on Federal  Schedule C. Department of Taxat lon and Ftnance

audttors were dlrected to review the returns and to dlsallow cLatned buslness
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expense deductions lf the taxpayer appeared to be an enployee recelvlng wage or

salary tncome reported on nage and tax statements.

5. 0a March 24, 1982, the Audtt  Divls lon lssued a Statenent of Audlt

Changes to pet l t loners for 1978, assert lng addir lonal personal Lncome tax due

ot $864.72. The staternent expLalned that the followlng adjustments were made:

(a) A11 of Mr. Greenets reported l"ncone was deemed to be wage Lncome,

rather than lncome from a busLness or professlon.

(b) Expenses of $17 1362.00 were dlsalLowed, because they were not

deened to be ordtnary and necessary expenses l.ncurred as an enployee.

(c) Since the wages paid to Mrs. Greene \rere not allowed as an

expense' they were not treated as tncome to Mrs. Greene. PetLt lonersf f l l lng

status was changed to "married flltng jolnt returnrr, and the eonputation of tax

due was made accordlngl-y.

(d) The household credlE was dlsaLlowed.

(e) Mr. Greene's New York Clty lncome reported as wages was changed

to  $21,907.00 ,  less  an  exc lus lon  o f  $1 ,000.00 ,  and New York  C i ty  nonres ident

earnings tax was conputed accordlngly.

6. On Aprl l  14, L982, the Audlt  Dl"vLsLon lssued to pet l t loners a Not lce

of Deftctency for the year 1978 assert ing personal Lncoue tax due of $864.72

plus lnterest.  No penalt ies were tnposed.

7. In response to a lecter fron the Audlt  Divls lon, dated December 27,

L982, Mr. Greene provided the followlng explanation of the 1979 Schedule C

expenses 3

"Expense Apport ionrnent are Is lc]  al l  docurnentable. Please refer to
Schedule C f t led with return. Look ln colums [sic]  routslde NYC' for
Revlew Course Buslness and ln colum [slc]  r lnslde NYC| for jo lnt
expenses pertalnlng to tTeachlng'. For example - How nuch of the
$0.75 pald for the Sunday Tines ls apport toned to maintalnlng l l terary
and current eveat skllls for teachlng and how nuch {s allocated for
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admLnlstratlon skllls in operat,tng the RevLew Course Buslness?
EstLnated apportLonment [stc] were used whenever the iteu \ras not
specLf  l c . ' r

Infornatlon regardl"ng Mrs. Greene's employment was also provided.

8. On February L7, 1983, the Audlt  Dlvls lon lssued a Statement of Audtt

Changes to petltloners f.ot L979 assertLng total- New York State and New York

Cl ty  persona l -  lncome tax  due o f  $579.19  on  to ta l  lncome o f  $23,567.80 .  The

statement contalned thls explanatton:

"As a salarLed employee, Jrou are not a business entity and therefore
are not entitled to clain Schedule C deductions as these expenses are
not ordlnary and necessary for the productton of tneome as an employee."

Petttionersr tax llabllLty was recomputed under fll lng status "marrled fll lng

jolnt ly".  0n Aprl l  8,  1983, the Audlt  Dlvtslon tssued Eo pet i t loners a Not lce

o f  Def lc lency  fo r  1979 asser t lng  persona l  lncome tax  due o f  $579.19  p lus

interest.  No penaltLes were lmposed.

9. The Audlt  Dlvis lon did not lnclude Mr. Greenets reported tneoue from

revl"ew courses of $6r650.00 Ln l ts conputat lon of petLtLonerst taxable tncome.

At hearing, the Audlt  DlvLslon asserted addtElonal tax due on thts tncone;

however,  l t  had not recalculated petLttonersf total  tax l labl l t ty on thls

bas l"s .

10. Pet i t loners submitted a substanttal  anount of documentaElon to substan-

t late clalned business expenses:

(a) In 1978 and 1979, Mr. Greene operated a parc-t ime untncorporated

busl.ness known as "Robert Greene Acadenlc Servlces'r, whlch tutored students Ln

preparat ion for col lege board exanlnat lons. Mr. Greene's tncome from thLs

b u s t n e s s  w a s  $ 1 , 9 9 0 . 0 0  t n  1 9 7 8  a n d  $ 5 , 6 5 0 . 0 0  L n  L 9 7 9 .

(b) Based on Mr. Greene's statement to the Audtt  DlvLslon (f lndlng of

Fact "7",  supra),  l t  ls concluded that expenses l lsted on both the 1978 and
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1979 Federal  Schedules C under the headtng " lnsLde NYC" were not attr lbutable

to Mr. Greenets revlew course bustness.

(c) In 1978, expenses l lsted under the headlng "outstdg NYC'|  apparent ly

lncluded those attr lbutabl-e to Mr. Greenets performance of servLcee as an

enpLoyee of Bellrnore-Merrtck CttSD, as well as expenses atEributable to hls

buslness. Petltloners establtshed that they rnade the followtng expendltures,

a t t r lbu tab le  on ly  to  Mr .  Greene 's  bus tness :  (1 )  adver t l s tng  expense o f  $409.34 ;

(2) salary expense ("outstde services teachers") of  $838.00; and (3) conference

room rental expense of $790.00. The remal.nder of ghe evLdence submltted was

insufficLent to establlsh that the expenses constituted ordlnary and necessary

business expenses and not personal expendltures.

(d) Pet{. t loners establtshed that ln 1979 they made the folLowlng

expendttures attr ibutable to Mr. Greenets buginess: (1) advert ls ing expense of

$175.00  and (2 )  saLary  expense ( "ou ts ide  serv ices  teachers" )  o f  $2 ,247.00 .

There was insuffLctent proof to establlsh that the renalnder of the clained

expenses were ordtnary and necessary business expenses and not personal expen-

d t tu res .

10. PetLt loners contend:

(a) That the notLces of deflclency were l"ssued on an arbltrary and

caprtclous basis Just pr lor to the explratton of the pertod of l lnLtat lons on

assessmentr thus deprlv lng pet l t loners of the opportunlty to present substant l-

at ton for the claLned deduct lons;

(b) that petltLoners are one of a large group of taxpayers who were

selected for specLal scruttny because their  returns had been prepared by the

same tax preparer; and
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(c) that where petltloners do not have cancelled checks or other

reeetpts for certain expenses, the Departnent of TaxatLon and Fl"nance should

allow petltloners a reasonable esttnate of such expenses.

CONCLUSIONS OF LAW

A. That the notlces of deflciency were properly issued and were not

arbltrary or caprtclous. Mr. Greene subnitted wage and tax statements showing

income as an enpJ-oyeer /€t he reported ao ineome from wages, salartes, tlps and

other compensatlon. In addttton, he subnottted Federal Schedules C reportlng

his enployee Lncome as bustness income. These returns were patently erroneous,

and the Audlt Dlvlslon was justtfled ln naking a determinatton of tax due based

on adjustoents to correct inconslstencies apparent on the face of the returns.

Each Notice of Deflclency was preceded by a Statement of Audlt Changes fully

Lnforrning petitioners of the basls for the assressment and affordlng petl.tloners

the opportunlty to flle anended returns.

B. That the fact that petLtl.onerst returns were selected for exauinatlon

because of certaln pract lces of theLr accountant ls l . r relevant.  Pet l t lof lerst

l labl l t ty depends solely on the faets adduced herein.

C. That petltloners have establlshed that Mr. Greene was engaged ln a

bustness other than as an employee, and Ltr. Greene had gross recelpts from thls

b u s l " n e s s  o f  $ 1 , 9 9 0 . 0 0  i n  1 9 7 8 .

D. That the Tax Comnisslon has the povrer to determlne a greater deflclency

than asserted ln the Not lce of Def lc lency where, as here, a claim for such ls

asserted at hearing (Tax Law $ 689[d]t1l) .  The Audlt  DivLslon has estabLlshed,

through petitlonersr 1979 tax returns, that Mr. Greene had gross recetpts from

b u s i n e s s  L a  L 9 7 9  o f  $ 6 , 6 5 0 . 0 0 .
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E. That pet l" tLoners have establtshed that,  ln connectLon wl. th Mr. Greenets

busLness ,  he  incur red  expenses  to ta l l tng  $2 ,037.34  tn  1978 and $2 ,422.00  la

1979 whlch were ordtnary and necessary business expenses deductlble under

InternaL Revenue Code $$ 62(1) and 162(a).  Pet l t loners'  tax l labt l l ty w111

be recomputed by the Audlt Divtslon ln accordance wlth thls Conclusion and

Conclustons of Lanr 'rC'r and ttDtt.

F. That whlLe Mr. Greene may have been entltled to deduct certaln euployee

busLness expenses under Internal Revenue Code $ 62(2),  pet i t loners asserted the

deduct lbi t t ty of  al l  dtsputed expenses as expenses of a trade or buglness.

Except as tndLcated ln Concluston of Law 'rErr, petLtLoners have falled to

sustatn thelr burden of proof under sect,lon 689(e) of the Tax Law to show that

the expenses were so deductlble. Furthernore, pettttoners had ample opportunlty

to flle amended returns clatnlng employee buslness expenses as adJustments on

Federal  form 2106, or as l temtzed nLscel laneous deducttons'  but have not done

s o .

G. That the petltion of Robert Greene and Dolores Greene is granted to

the extent lndlcated ln Coocluslons of Larr ttC" and "8"; chat the notlces of

def lc lency lssued respecttveLy on Aprl l  14, 1982 and Aprl l  8 '  1983 wtl l -  be

modtfled accordlngly; and that, except as so granted, the petl"tion ts dented.

DATED: Albaay, New York STATE TAX COMMISSION

MAR 1 1198I
PRESIDENT


