
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ion
o f

La r r y  R .  &  Sa l l y  S .  Go t t f r i ed

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determination or Refund of Personal Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Y e a r  1 9 8 1 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

Davld Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that

he/she j -s  an employee of  the State Tax Conrniss ion,  that  he/she is  over  18 years

of  age,  and that  on the 18th day of  June,  1987,  he/she served the wi th in not ice

of  Decis ion by cer t i f ied mai l  upon Larry R.  & Sal ly  S.  Got t f r ied the pet i t ioners

in the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securel -y  sealed
postpaid hrrapper addressed as fo l lows:

Larry R.  & Sal ly  S.  Got t f r ied
14 Locust  Dr ive
Shelburne,  VT 05482

and by deposi t ing same enclosed in a postpal -d proper ly  addressed wrapper in  a

post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
18 th  day  o f  June,  1987.

says that the said addressee ls the pet i t ioner
set forth on said wrapper is the last known address

inister oat
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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June 18 ,  1987

Larty R. & Sal ly S. Gott fr led
14 Locust Drive
Shelburne, VT 05482

Dear  Mr .  &  Mrs .  Got t f r led :

Please take not ice of the DecLslon of the State Tax Co'nlssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnLnlstratLve level.
Pursuant to sectlon(s) 690 of the Tax Law, a proceedLng in court to review an
adverse declslon by the Stat,e Tax Connlsslon nay be lnstltuted only under
Artlcle 78 of the Civll Practlce Law and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from che
date of thls not lce.

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance
with this declslon nay be addressed to:

NYS Dept. Taxatton and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Bulldlng /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMTYISSION

cc: Taxing Bureau's Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

LARRY R. GOTTFRIED AND SALLY S. GOTTFRIED

for Redeterminat ion of a Def ic lency or for
Refund of Personal Incooe Tax under Article 22
of the Tax Law for the Year 1981.

DECISION

Petl t toners, Larry R. Gott fr ied and Sal ly S. Gott fr led, 14 Locust Drlve,

Shelburne, Vernont 05482, f i led a pet i t lon for redeterninat lon of a def lc lency

or for refund of personal lncome tax under Artlcle 22 of the Tax Law for the

year  1981 (F i1e  No.  64852) .

0n Februaty L2, 1987, pet i t loners walved thelr  r ight to a hearLng and

requested the State Tax Commlsslon to render a declsion based on the ent lre

record contalned ln the f l le wlth al l  br lefs to be f l led by March 10, L987.

After due considerat ion, the State Tax Co 'nlssion renders the fol lowlng declslon.

ISSUE

Whether,  dur lng the year 1981 pet l t loner Larty R. Gott fr led was domlcl led

in New York and etther malntalned a permanent place of abode in New York,

oalntalned no permanent place of abode elsewhere, or spent 1n the aggregate

more than thirty days ln New York and was thus a resldent lndLvldual under

sec t lon  605(a) (1 )  o f  the  Tax  Law.

FINDINGS OF FACT

1.  In  August  I9BZ,  pe t l t ioners ,  Lar ry  R.  Got t f r led  and Sa l ly  S .  Got t f r led ,

separately f l led New York State resldent lncome tax returns for 1981.

2. Attached to Mr. Gott fr iedts return was a Schedule for Change of

Residence Status. IE lndicated that he had moved to Flor lda as of June 1,
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1981. Accordingly,  Mr. Gott fr ied excluded from New York incorne wages he earned

in the lat ter seven months of 1981, whi le he was worklng and l lvLng ln Flor lda.

3. Attached to Mr. and Mrs. Gott fr ledts returns were separate coples of

an appl lcat lon for extenslon of t ime to f l le Federal  returns for 1981' each

staclng that Mr. Gott fr led was l lvtng and workl .ng in Flor ida, whlLe Mrs. Gott fr led

continued to work and live in New York.

4. 0n July 1, 1985, the Audlt  Divls ion issued to pet l t loners a Statement

of Audlt  Changes for 1981, sett l -ng forth i ts posl t ion that Mr. Gott fr led was

considered to be a resl-dent of New York State throughout 1981 because he

cont lnued to malntaln a permanent place of abode ln New York. Pet i t lonersl

1981 lncome tax l iabl l i ty was recomputed on that basLs. AccordLngly,  on

August 1, 1985, the Audit  Divls lon lssued to Sal ly Gott fr led a Not lce of

Def lc iency  fo r  1981,  asser t ing  tax  due o f  $18.00  p lus  ln te res t .  On the  sane

date, the Audlt  Dlvls lon lssued a Not ice of Def ic lency for l98l  to Larry

Got t f r l -ed ,  asser t lng  a  tax  due o f  $2 ,551.70  p lus  ln te res t .

5.  Pr lor to June 1981, pet l - t ioners l rere resldents and doml-ci l lar les of

New York State.

6. In June 1981, Mr. Gott fr led accepted enploynent ln Flor ida. He moved

to Mianl where he rented an apartment. Under the terms of the lease' he was

required to pay two months rent af ter not i fy ing the landlord of hls lntent ion

to vacate the apartment.  Thls arrangement was agreed upon beeause Mr. Goctfr led

planned to move hls family to Flor ida eventual ly,  and he dld not wish to be

obl igated to a long-term lease.

7. Mrs. Gott fr led was the sole owner of the fant lyrs home in l larr lson,

New York, and she remained there with pet i t ioners I  chl ldren. In the spr lng of

1981, she placed the house on the market wlth the intent ion of sel l lng l t  and



-3 -

movlng to Flor ida. She received few offers on the house, and she rejected

those she dld recelve because she consldered then to be unacceptably low.

8. Mr. Gott fr ied l lved and worked in Flor ida from June 1981 unt l l  July

1983. Durlng that t lme, he obtalned a Flor lda dr lver 's Llcense, leased a car

in Miaml, artanged loans fron two Mlanl banks and reglstered a car ln Mlanl.

9.  As of July 1, 1983, Mr. Gott fr ied began working in a new posit ion as a

sales represent,at lve ln hls employerrs New York Clty showroom.

10. Sometime pr ior to July 1, 1983, Mr. Gott fr ied returned to New York and

resumed l lv lng ln the l {arr lson fanl ly home. On July 5, 1983' Mrs. Gott fr led

sold the Harr ison, New York property,  and pet l t ioners moved to Vernont.

CONCLUSIONS OF LAW

A. That sect lon 605(a) of the Tax Law, defLnes a ' rresldent lndividual",

lnter a1ia, as one "who ls donlcl led in thls state, unless he maintalns no

pernanent place of abode ln thls state, maintains a permanent place of abode

elsewhere, and spends ln the aggregate not more than thlrty days of the taxable

year in thl-s state".  The State Tax Comulssion has promulgated a regulat ion

which states that " [d]onlci l€,  in general ,  ls the place whlch an Lndlvldual

intends to be his permanent home - the place to whlch he intends to return

whenever  he  nay  be  absent "  (20  NYCRR lDz .z td l t l l ) .

B. That dornlci le,  whether of or lgln or selectton, cont lnues ln exlstence

unt i l  another ls acqulred, and the party al legLng the change ln donlcl le bears

the burden of showing the change by clear and convlnclng evidence (Matter of

Bodf lsh v.  Gal lman, 50 AD2d 457, 458-59).  Acceptance of employment in '  and

relocat l .on to,  another state does not necessarl ly provlde evldence of an Lntent

Eo change one's donicl le (Matter of  Zinn v.  Tul ly,  54 NY2d 713, revg 77 LD2d

725; Matter of  Mlnqky v.  Tul ly,  78 AD2d 955).  The test of  lntent has been
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stated as whecher the new habitat lon ls " the permanent home of a person'  wlth

the range of sent,lment, feellng and permanent assoclatlon r^7ith it 'r (Matter of

Bourne,  181 Mlsc  238,  246,  a f fd  267 Lpp D lv  876,  a f fd  293 NY 785) .  App ly lng

th ls  tes t , l t  t s  c lear  tha t  pe t i t loners  have no t  shown tha t  Mr .  Got t f r led

changed his donicl le frou New York to Flor lda, Mr. Gott fr iedrs wlfe and

chlldren contLnued to reslde in the fanlly home ln Harrlson, New York' and he

returned to that home when he accepted a Job transfer back to New York.

Pet l tLoners'  own evidence establ ishes that Mr. Gott fr led lntended the l lv lng

quarters he obtained ln Florida to be temporary and that a permanent place of

abode vras to be acqulred only when hls wlfe and chlldren were able to joln hln.

The lat ter event never came to pass. Accordlngly,  a change of domici le nay

have been contenplated, but 1t  was never acconpl lshed.

C. That the pet i t lon of Larry R. Gott fr led and Sal ly S. Gott fr ied ls

denied, and the not, lces of def lcLency issued on August 1, 1985 are sustained.

DATED: Albany, New York STATE TAX COMMISSION

JUN 1 U ru87 PRESIDENT


