
STATE OF NEW YORK

STATE TAX COMITISSION

In the Matter of the Pet i t ion
o t

flarold & Anita Gotzer

for Redeterninat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Ticle T of the Adninistrat ive Code of the City
o f  New York  fo r  the  Year  1981.

AFFIDAVIT OF I'{AILING

State of  New York :
S S . :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornrnisslon, that he/she ls over 18 years
of age, and that on the 21st day of August,  L987, he/she served the wlthi .n
notlce of decl-sion by certified mall upon llarold & Anl-ta Gonzer t.he petltloner
ln the withtn proceeding, by encloslng a true copy thereof in a securely sealed
poscpaid rrrapper addressed as follows:

Harold & Anita Gonzer
LL666 Montana Avenue - Apt.  108
Los Angeles, CA 90049

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and cusEody of the Unlted States Postal
Service within the State of New York.

That deponent further says
herein and that  the address set
of  the pet i t ioner .

Sworn to before me th is
2 1 s t  d a y  o f  A u g u s t ,  1 9 8 7 .

that  the said addressee is  the pet i t ioner
forth on said wrapper is the last known address

hs



STATE OF NEW YORK

STATE TAX CO.{MISSION

In the Matter of the Pet i t lon
o f

Ilarold & Anita Gonzer

for Redeterminat ion of a Def ic lency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapte.r .46,
Ti t le T of the Adninistrat lve Code of the Citv
o f  New York  fo r  the  Year  1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she i-s an employee of the State Tax Commlssion, that he/she is over 18 years
of age, and that on the 21st day of August,  L987, he served the i t i th in not ice
of decisi .on by cert i f led mai. l  upon Tlmothy F. Tierney, the representat ive of
the pet i t ioner i .n the within proeeeding, by encloslng a true copy thereof ln a
securely sealed posEpaid wrapper addressed as fol lows:

Ttunothy F. Tlerney
Ernst & Whlnney
787 Seventh Avenue
New York ,  NY 10019

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the representat,lve
of the pet i t loner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t loner.

Sworn to before me th is
2Isc @y of August, , 1987 .

r ized to i s te r
t to Tax Law sect i



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ' [  Y O R K  T 2 2 2 7

August  21 ,  1987

Ilarold & Anita Gonzer
IL666 Montana Avenue - Apt.  108
Los Angeles, CA 9O'C49

Dear  Mr .  &  Mrs .  Gonzer :

Please take notice of the decision of the State Tax Commissl-on enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceeding ln court  to
review an adverse declsion by the State Tax Conmission may be lnstituted only
under Article 78 of the Civil Practice Law and Rules, and must be commenced ln
the Supreme Court of the State of New York, Albany County, wlthin 4 months from
the date of this not lce.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this declslon nav be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluati.on Bureau
Assessment Review Unit
Bul lding #9, State Campus
Albany, New York 12227
Phone /l (518) 453-430I

Very truly yours'

STATE TAX COMMISSION

Taxing Bureaur s Representatlve

Peti t ioner t  s Representat ive :
Tiurothy F. Tlerney
Ernst & trIhinney
787 Seventh Avenue
New York, NY 10019



STATE OF NEI^I YORK

STATE TAX CO}IIYISSION

In the Matter of the Petltlon

o f

HAROLD GONZER AND ANITA GONZER

for Redetermlnatlon of a Deflclency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Tltle T of the Adrnlni.stratlve Code of the Clty
of New York for the Year 1981.

DECISION

Petltloners, Harold Gonzer and Anlta Gonzet, 11666 Montana Avenue, APt.

108, Los Angeles, Cal l fornla 90049, f l led a pet l t lon for redeterninat lon of a

deficlency or for refund of New York State personal lncome tax under l,rtLc1.e 22

of the Tax Law and ){ew York Clty Personal Income Tax under Chapter 46' Title T

of the Adolnlstrat ive Code of the Clty of New York for the year 1981 (Fl le No.

7L922) .

A hearlng was held before Jaoes lloefer, tlearlng Offlcer, at the offlces of

the State Tax Conmission, Two ltlorld Trade Center, New York, New York on March 11,

1987 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by  Ju ly  7 ,  1987.  Pet l t ioners

appeared by Ernst & Whinney (Tlnothy F. Tlerney, C.P.A.).  The Audlt  Divls ion

appeared by John P. Dugan, Esq. (Patr lc la 1,.  Brunbaugh, Esq.,  of  counsel) .

ISSUES

I. Whether the Not lce of

Audlt  Dlvis lon to pet l t loners'

681(a)  and 691(b) ,  thus  g lv tng

of  income tax  fo r  1981.

Deflc lency dated Apri l

last known address, as

them proper notice that

5, 1985 was rnaLled by the

requlred by Tax Law $$

there was a deficiency
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I I .  Whether pet i t ioners, i f  properly not i f ied of a def ic iency of income

tax for 1981, t imely f i led a pet i t ion for redeterminat ion of the Not ice of

Def ic iency  issued Apr l l  5 ,  1985.

l I I .  Whether pet i t ioner Harold Gonzer properly excluded r i rages and other

compensat ion of $77,845.00 frorn total  New York lncome.

FINDINGS OF FACT

I .  Pet i t j -oners herein, Harold Gonzer and Anita conzer,  t imely f i led a New

York State and Clty of New York Resident Income Tax Return for 1981 indlcat ing

a fil ing status of "l"larried fil ing separately on one return". On said return

pet i t loners reported thelr  home address as tr45 hlest 60th Street,  New York, New

York 10023tt  and pursuant to schedules appended to their  return claiured that

they became residents of the State and City of New York on Apri l  4,  1981.

2. Durlng al l  of  1981, pet i t ioner Harold Gonzer was employed by Ohrbachs

rncorporated ("Ohrbachs") or Mondial  Services Ltd. ("Mondial") ,  a foreign

company aff i l lated with Ohrbachs. Mr. Gonzer received wages and other compensa-

t ion frou Ohrbachs and Mondlal  which total led $117,285.00. On his return

pet i t ioner Hatold Gonzer reported that $39 ,44O.00 of his total  rdages and other

compensation rrrere taxable to New York durlng the period of his New York residence

and tha t  the  ba lance,  $ l / ,845.00 ,  was  a t t r ibu tab le  to  h ls  per iod  o f  nonres idence

and was not taxable to New York since said wages and other compensation were

not derived from or connected with New York sources.

3. On August 30, 1984, the Audit  Divis lon corresponded with pet i t ioners

request ing information concernlng thelr  1981 New York State and City tax

return. Pursuant to a let ter dated September 11, L984, pet i t ionersr representa-

t lve provided the Audit  Divis ion with the information requested. After a

review of the infcrmation provided in pet i t ionersr representat ivers let ter of
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Septenber 11, 1984, the Audlt  Dlvls ion requlred addlt lonal documents and so

advlsed pet i t toners by a let ter dated October 3, 1984. Pet i t loners dld not

respond to the let ter of  October 3, L984,

4. On Februaty 27, 1985, the Audlt  Dlvis lon lssued a Statement of Audlt

Changes to petltloners for 1981 which contalned the following explanatlon and

computation:

"Slnce you dld not reply to our let ter of  October 3, 1984' we have
recomputed your return. Wlthout the exlstence of an agreement with
Ohrbachs regardlng your forelgn asslgnment, all of the lncome earned
ls deened to be taxable to New York State.

The startlng polnt for computlng New York State tax liablllty ls
Federal  adjusted gross income.

A11 State and local lncome taxes must be deducted ln deterulning the
New York State allowable ltenlzed deductlons. Slnce the standard
deductlon is more than the allowable ltenlzed, we have allowed the
standard deductlon.

TIUSBAND WIFE

Total New York lncone
Less: Standard deductton
Less: exernpt lon
New York taxable lncome

New York State tax
Less: Maxlmum tax beneflt
Total  New York State tax
New York Clty tax

$  108 ,897  . 00
2 ,500  . 00

750  .00
FTT53Zilo'-o

$  13 ,350 .58
3  ,409  .55

$  9 ,942 .03
4 ,L42 .82

$2 ,7  15  . 00
-0-

750  .00
$j;e6'il0d

$  48 .9s
0

$---r4il95
22 .5 I

CITY

Tota l  New York  S ta te /C l ty  tax  $9 ,942.03
Less :  tax  p rev lous ly  s ta ted  1 ,948.00

BALANCE DUE PERSONAL TNCOME TAX $7,994.03

STATE
IIUSBAND WIFE IIUSBAND WIFE

$48 .95  $4  , L42 .82  f i 22 .51
53 .00  706 .00  24  .00 -

$ (4 .0s )  $3 ,436 .82  $ (1 .49 )  $11 ,425 .31 "

5. Based on the aforementloned Statement of Audlt Changes, the Audlt

DLvLston, on Apr1l  5,  1985, lssued a Not lce of DefLclency to pet i t loners for

19E1. Sald not lce was sent vla cert l f led mai l  and was addressed to'rGonzer,

Harold & Anlta,  45- l^I  60 St. ,  l fsn, New York, N.Y. 10023.r '  Al though the Not lce
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of Def lc iency was sent vla cert i f ied mal l ,  the Audit  Divls lon'  as a matter of

offLce pract ice, does not request,  demand or retaln return recelpts from

certlfied maLlings. The record hereln contalns no evidence to lndicate that

the Notlce of Deficlency was ever returned to the Audlt DlvLslon by the Unlted

States Postal  Servlce as undel iverable.

6. In March of 1985 petitloners moved fron their apartment ln New York

Clty to Los Angeles, Cal l fornLa. Pet l t loners'  1984 New York Stat,e and Cl-ty of

New York Resident Income Tax Return llsted thelr malling address as "11666

Mont,ana Avenue, Los Angeles, Callfornia 90049" and sald return was slgned by

Mr. and Mrs. Gonzer on Aprl l  3,  1985. Pet l t ioners sent their  return to the

Department of Taxation and Flnance vta regular uall, postage prepald on or

about  Apr l - l  3 ,  1985.

7. Pursuant to paragraphs 10 and 11 of thelr affldavlt sltorn to on May 7 '

1987,  pe t i t loners  sca ted  tha t :

'rWe do not recall whether we recelved any notlces from New York ln
Apr1l 1985 after movlng from New York to Callfornla.

I,Ie did start to recelve correspondence regardlng our 1981 New York
return at some polnt after our move to Callfornla ln 1985 ' and this
correspondence culminated ln the early fall of 1986 when we were
dunned by CT Servtces Corp. Stnce Septenber 1986 the New York Clty
Off lce of Ernsc & Whlnney has been handl lng the matter.r l

8.  On Septembet 25, 1986, the Tax Appeals Bureau recelved a pet l t lon from

Ilarold Gonzer and Anlta Gonzer seeklng a redetermlnatlon of the Notice of

Def ic iency dated Aprl1 5, f985. 0n page 2 of said pet l t lon'  opposlte Mr. and

Mrs. Gonzerts signature, r{as lnserted the typewrl t ten date of ' rseptember 1985".

The record herein contalns no evidence or explanatlon as to why the petltLon

was dated "September 1985", but was not recelved by the Tax Appeals Bureau

unt l l  Septenber 25, 1986, a perlod approxlmately one year later.
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9. The Audlt Division malntatns that the petltlon flled by Mr. and Mrs.

Gonzer and recelved by the Tax Appeals Bureau on Septembet 25, 1986 was not

t lnely f i led wlthin 90 days of the Not lce of Def lc lency dated Aprl l  5 '  1985,

and that the State Tax Conmlsslon therefore has no jurlsdlction Ln thls natter.

Petltloners assert that the Audlt Dlviston falled to glve then proper notlce of

a def lc lency of lncome tax for 19Bl since the Not lce of Deftclency dated

Aprl l  5 '  1985, whlch was addressed to thelr  former residence ln New York Clty '

r tas not nat led to their  last known address. I t  ls pet l t loners'bel lef  that

their  1984 New York return, which was mal led on or about Aprl l  3,  1985, properly

notifled the Audlt Dlvlslon of thelr new address Ln Callfornla. Petltloners

alternatlvely argue that lf 1t is found that they were properly notlfled of an

lncome tax def ic leney for 1981, that thelr  representat lvefs let ter dated

Septenber 11, 1984 be deemed a t inely pet l t ion to the Not ice of Def lc lency

subsequent ly lssued on Aprl l  5,  f985.

10. Effect lve on or about March 14, 1977, pet i t loners relocated from

Callfornia to Kowloon, Hong Kong. Petltloners left llong Kong on llarch 13, 1981

and, after a short vacatlon, established a resldence ln New York Clty at, 45

West 60th Street on Aprl l  1,  1981. Harold Gonzer was at al l  t lnes durlng the

aforementLoned perlod enployed by Ohrbachs.

11. hlages and other conpensat lon of $117,285.04 recelved by Harold Gonzer

ln 1981 frorn Ohrbachrs and Mondlal consisted of the foLlowing four component

par ts :

Item

Salary from Ohrbachs

Group term llfe lnsurance

Amount

$  49 ,576 .00

I  , 818  . 00
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Relmbursement from Ohrbachs for
addltlonal lncome tax llablllty
caused by asslgnment to forelgn
country

Reimbursement from Mondlal for
houslng allowance, nlscellaneous,
tax relmbursementr uovlng expense
and automoblLe expense

Total

35  ,804  .00

$117 ,285 .00

L2. Of the $49,576.00 salary recelved by Harold Gonzer from Ohrbachs ln

1981,  $11,499.00  was earned f rom January  L ,  1981 th rough March  13 ,  1981 when he

was l ivtng and worklng ln Hong Kongr whl le the balance, $381077.00, was earned

durlng the period he was llvlng and worklng ln New York Clty. The lncome

attrlbutable to the group tern life lnsurance was allocated 3/I2 to Hong Kong

and 9/12 to New York. PetLt ioner,  I {arold Gonzer,  consldered the $35,804.00 tax

equal izat lon payment received from Ohrbachs and the $30,087.00 relnbursement

recelved from MondLal as attrlbutable to his perlod of nonresldence and not

taxable to New York since neither payment was derlved fron or connected wlth

New York sources. The evldence adduced at Ehe hearing held hereln falls to

clear ly establ ish the date of paynent of the $35,804.00 recelved fron Ohrbachs

or the $30,087.00 recelved from Mondlal  nor does the evldence establ lsh that

the two payments, if made ln the resident pertod, are accruable to the nonresldent

per lod .

CONCLUSIONS OF LAW

A. That Tax Law $ 68l (a) provldes that rrA not lce of def lc lency shal l  be

nalled by certlfied or reglstered nall to the taxpayer at hls last knohm

address in or out of  thLs state.rr  Tax Law $ 691(b) provides that:

r fFor the purposes of thls art ic le,  a taxpayerts last known address
shall be the address glven Ln the last return flled by hin, unless
subsequently to the fll lng of such return the taxpayer shall have
not i f led the tax commlsslon of a change of address. "
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B. That the Not ice of Def ic iency dated Apri l  5,  1985 which was addressed

to pet i t ioners at their  former residence in New York City was properly rnai led

to them at the last known address as required by Tax Law S$ 681(a) and 691(b).

The Los Angeles, Cal i fornia address shown on pet i t ionersr 1984 return'  whlch

was mai led on or about Apri l  3,  1985, did not become their  last known address

prior to the Audit  Divis iont s lssuance of the Not ice of Def ic iency dated

Apri l  5,  1985. (Singer v.  Commissioner of Internal Revenue Service, 51 TCM

1007.) I t  is ent l rely conceivable that the Audit  Divis ion's Not ice of Def lc iency

dated Aprl l  5,  1985 and pet i t lonersf 1984 return mal led on or about Apri l  3 '

1985 crossed in the nai l .  Since the Not ice of Def ic iency in the instant matter

was properly mai led by cert i f ied uai l  to pet i t ioners at their  last known

address, the fact that they nay not have received said not lce is immaterial .

(Kenning v. Department of Taxation and Finance, 72 lttlsczd 929, affd 43 ADZ{

815,  1v  den ied  34  NY2d 653. )

C.  That  pe t i t ioners t  representa t ivers  le t te r  da ted  September  11 ,  1984

cannot be considered a t inely pet i t ion to the Not ice of Def ic iency which was

issued almost 7 months after said let ter.  (See Matter of West Mountain Corporat ion

v. State of New York Department of Taxat lon and Finance, 105 AD2d 989, affd '  64

N Y 2 d  9 9 1 .  )

D. That pet i t ioners fai led to f l le a pet i t ion within 90 days of the

Notice of Def ic iency as required by Tax Law S 689(b) and, therefore, the Tax

Commission is without jur isdict ion to pass on the substant ive l -ssues raised in

said pet i t ion. Accordingly,  Issue I I I  is rendered moot.  I t  should be noted that

pet i t ioners can st i l l  obtain a hearing i f  they pay the tax and interest now due,

file a claim for refund within two years from the time of payment (Tax Law $

687[a)) and thereafter f i le a pet i t ion for refund pursuant to Tax Law S 689(c).
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E. That the petltlon of Harold Goazer

Notice of Def lc lency dated Aprl l  5,  1985 ls

such addltional lnterest as may be lawfully

DATED: A1bany, New York STATE

and Anita Gonzer is

sust,alned ln full '

due and owlng.

TAX COMMISSION

denled and the

together nith

AUo 2' 11987 PRESIDENT


