
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon
o f

Marcel  Goasdoue AFFIDAVIT OF MAILING

for  Redeterminat lon of  a Def ic iency or  for  :
Refund of  New York State and New York Ci ty
Personal  Income Tax under Ar t ic le  22 of  the Tax :
Law and Chapter  46,  T i t le  T of  the Adminis t rat ive
Code of  the Ci ty  of  New York for  the Years 1978 :
&  L 9 7 9 .

State of New York

County of Albany

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she is  over  18 years

of  age,  and that  on the 13th day of  March,  1987,  he/she served the wl th in
not ice of  Decis ion by cer t i f ied mai l  upon Marcel  Goasdoue the pet i t ioner  in  the
wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
pos tpa id  w rappe r  add ressed  as  f o l l ows :

Marcel Goasdoue
365 West  263rd ,  S t ree t
Riverdale, NY IO47I

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me th is
13 th  day  o f  l " l a r ch ,  1987 .

o

7 7/-y'
a/ L/

thor iz te r  oa ths
pursuant sec t i on  174to Tax Law
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STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
o f

Marcel Goasdoue

for  Redeterminat ion of  a Def ic iency or  for  :
Refund of  New York State and New York Ci ty
Personal  Income Tax under Ar t ic le  22 of  the Tax :
Law and Chapter  46,  T i t le  T of  the Adminis t rat ive
Code of  the Ci ty  of  New York for  the Years 1978 :
&  L 9 7 9 .

AFFIDAVIT OF MAILING

Sta te  o f

CounLy of

New York :
s s .  :

Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she ls  over  18 years
of  age,  and that  on the 13th day of  March,  1987,  he served the wl th in not ice of
Decis ion by cer t l f ied mai l -  upon Louis F.  Brush,  the representat ive of  the
pet i t ioner  in  the wi th in proceeding,  by enclos l -ng a t rue copy thereof  in  a
securely  sealed postpaid wrapper addressed as fo l lows:

Louis F.  Brush
101  Church  S t .
M ineo la ,  NY  I1501

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive
of  the pet i t ioner  here in and that  the address set  for th on said wraPper ls  the
las t  known  add ress  o f  t he  rep resen ta t i ve  o f  t he  pe t i t i one r .

Sworn to before me th is
13th  day  o f  March ,  19

adminis ter  oat
pursuant to.  Tax Law sect ion 7 4
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Varch 13, L987

Marcel Goasdoue
365 West  263rd ,  S t ree t
R iverda le ,  NY L047I

Dear  Mr .  Goasdoue :

Please take not ice of the Decision of the State Tax Conmi.ssion enclosed
herewith.

You have now exhausted your r ight of  review at the admlnlstrat ive level.
Pursuant to sect ion(s) 690 & l3l2 of the Tax Law and Chapt,er 46, Tl t le T of
the Adminlscrat ive Code of the City of New York, a proceedlng in court  to
review an adverse decision by the SEate Tax Commlssion may be inst i tuted only
under Art ic le 78 of.  the Clvl l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inqulr ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxat,ion and Flnance
Audit Evaluation Bureau
Assessment Revlew Unit
Bul ldlng / i  9,  State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very Eruly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bu reau ts  Rep resen ta t i ve

Pe t i t i one r '  s  Rep resen ta t l - ve  :
Louis F.  Brush
101  Church  S t .
l { i neo la ,  NY  11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

MARCEL GOASDOUE

for Redeternl"natlon of a Deflciency or for
Refund of New York State and New York Clty
Personal Incone Tax under ArtlcLe 22 of the Tax
taw and Chapter 46, Tltle T of the Adnlnlstra-
tive Code of the Citv of New York for the Years
1 9 7 8  a n d  1 9 7 9 .

Pet i t loner,  Marcel Goasdoue, 365 West 263rd Streetr Rlverdale, New York

I047L, flled a petitl"on for redeternlnat,lon of a deflciency or for refund of

New York State and of New York Clty personal l.ncome tax under Arttcle 22 of the

Tax Law and Chapter 46, Title T of the Adnlnlstrattve €ode of the Clty of New

York  fo r  the  years  1978 and 1979 (F lLe  Nos.  37544 aad,  422LL) .

On Octobet 23, 1985, pet i t loner walved hts r lghc to a hearing and requested

that a dectsion be rendered based on the entlre record contalned tn the file'

wtth al1 br iefs to be subuit ted by October 8, 1986. Pet l t loner was represented

by Louls F. Brush, Esq. The Audtt  Dlvis lon l ras represented by Joho P. Dugan,

Esq.  (Ange lo  A .  Seope l l l to ,  E"q . ,  o f  counse l ) .

ISSUES

DECISION

any basl"s and

assessment.

engaged ln a

I .

for the

I I .

t rade or

Whether the notlces of deflcl-ency were tssued without

sole purpose of extendl"ng the perlod of llnltatlon on

Whether the petltloner has substantLated that he was

busLness durl"ng the years at lssue.
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lrrhether the petittoner has substantlated

expenses claimed as deductlons from gross

Ehe character and amount

tncoue for the years at

o f

FINDINGS OF FACT

1. Pet l t loner,  Marcel Goasdoue, f l led New York State Lncome tax restdent

returns, unlncorporaced buslness tax returns and New York Clty lncome tax

nonresident returns for 1978 and L979.

2. The 1978 l"ncome tax return l lsted Mr. Goasdouets occupatton as Researcher/

Inves tor ,  and he  repor ted  $30,499.00  tn  to ta l  Lncoue,  cons ls t lng  o f  $23,053.00

tn lncome from wages, salar les, t lps and other compensatLon, $472.00 ln lnterest

lncome and $6,924.0O ln business Lncome.

I I I .

buslness

Lssue.

allocated

property

following

(a) The attached FederaL Schedul-e C shows revenues of $15,000.00

to research, $400.00 fron consultat ioos and a net loss fron rental  of

o f  $ 3 , 1 2 9 . 0 0 ,  f o r  a  t o t a l  o f  $ 1 2 , 2 7 I . 0 0 .  T h e  S c h e d u l e  C  s h o w s  t h e

Itsted expenses:

Research travel
MagazLnes, nerrspapers, etc.
Recordl"ng supplles & expenses
Calculators, of f ice suppltes
Meetlngs & conferences wlth

computer specLal lsts
Accounttng
W . W . O .  &  P . O . I ^ I .  f o r m u l a

deveLopment
Harr lson conference (2 weeks)
Messengers
Typlng & O/S services
Postage & Xnas cards

$1 ,126 .00
237.00
298  .00
221.00

932.00
I  25  .00

933 .00
803 .00
325 .00
280 .00
67  . 00

$5 ,347  . 00Total
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The $5,347.00 ln expenses deducted fron revenues of $12,27I.00 resulted Ln the

$6,924.00  ne t  bus iness  lncoue repor ted .

(b) Two wage and tax statements attached to the return shon lncome

from "tr{ages, t ips, other compensat ion" in the amounts of $1,000.00 from Texaco,

Ine. of  White Plains, New York, and $37,053.36 froo Texaco, Inc. of  Houston,

Texas, respecttvely. Both statements are stamped wlth an arrow potntlng to the

$1,000.00  and $37,053.36  f lgures  w l " th  che legend " Inc luded ln  Schedu le  C" .

(c) Mr. Goasdoue clalned total  New York l tenlzed deduct lons of $6,964.00.

(d) Mr. Goasdoue flled a New York Clty NonresLdent Earnlngs Tax Return

for 1978 where he reported gross wages of $1,000.00. He answered "No'r  to the

followlng questlons: (1) 'rWere you a New York Ctty Resldent for any part of

the taxabLe year?" t (2) 'rD{d you or your spoune ualntaLn an apartnent or other

llvlng quarters ln the Clty of New York durlng aoy part of the year?"

(e) The unLncorporated buslness tax recurn shows total- business Lncome

of  $6 ,924.00  Less  $15,000.00  ln  subt rac t ions ,  resu l t lng  ln  a  ne t  loss  o f

$8,076.00. Accordlngly,  no unlncorporated bustness tax was shovrn as due.

3. The 1979 income tax return l lsts Mr. Goasdoue's occupat lon as Researcher/

Inves tor ,  and he  repor ted  to ta l  lncome o f  $34,780.00 ,  cons ls t lng  o t  $27,503.00

tn incone from "Wag€er salar les, t l .psr €tc.rrr  $919.00 ln lnterest lncome and

$5,358.00  ln  bus lness  Lncome.

(a) The attached Federal  schedule C shows revenues of $15,000.00,

"Al locat ion to Research"r aod a net loss from rentals of $2,518.00, for total

revenues of $12,482.00 with the fol lowlng l lsted expenses:



-4-

Research travel
Magaztnes, nenspapers, etc.
Recordlng suppll.es & expenses
0ff tce supplLes
Meetlng & conferences with

computer special lsts
AccountLng
LI .W.O.  &  P.0 .1^ I .  fo rmula

developnent
Messengers
Typlng & 0/S servtces
Postage & Xmas cards

Total $6 ,  194 .00

The $6,194.00 ln totaL expenses was subtracted from revenues of $L2,482.00 and

the result  was shown as the $6,358.00 net bustness lncome reported.I

(6) Two wage and tax statements attached to the return show l"ncome

from "tr{ages, t lps, other compensat ion" Ln the amounts of $1,500.00 fron Texaco,

Inc. of  Whlte Plalns, New York, and $41,003.36 fron Texaco, Inc, of  Houston,

Texas. Llke the 1978 statements, both statements are stamped wlth a red arrow

polnting to the compensatton flgures with the legend "Included io Schedule C".

(c) Mr. Goasdoue clalned New York l tenLzed deduct lons of $11'900.00.

(d) Mr. Goasdouets New York Clty Nonresldent EarnLngs Tax Return

showed gross wages of $1,500.00. Again, he lndlcated that he was not a resident

of the Clty of New York and matntained no ltvtng quarters there.

(e) The unLncorporated bustness tax return flLed f.or 1979 sholts total

tncome o f  $6 ,358.00 ,  less  $15,000.00  tn  subt rac t lons ,  resu l t tng  in  a  ne t  loss

fron business of $8,642.00. Accordlngly,  no unlncorporated busl"ness tax was

shonm as due.

The correct dlfference between
$ 6  , 2 8 8  . 0 0 .

$2 ,397 .00
264 .00
3  21  .00
236.00

I  , 058 .00
150 .00

982 .00
375  .00
3  17  .00
94  .00

reported revenues and expenses 1s
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4. Petitl.onerrg tax returns were selected for exanlnatlon along wtth

those of approxlrnately 100 other lndlvlduals because their returns had been

prepared by a partlcular accountant. An Lnvestlgatlon had dlsclosed that thls

accountant had consl"stently prepared returns on whlch an lndivldual wlth wage

or salary Lncome shown on lrage and tax statements had reported thls lncone as

business receLpts on Federal Schedule C. Department of Taxatlon and Ftnance

auditors were dlrected to revLew the returns and to dlsallow clalmed buslness

expense deducclons lf the taxpayer appeared to be an employee receLvlng wage or

salary income reported on wage and tax statements.

5. On March 26, 1982, the Audtt  dlv ls lon lssued a Statement of Audlt

Changes to Marcel and AspasLa Goasdoue for the year 1978 which contained the

followlng explanatlon :

"The expenses clalned by husband on Federal Schedule C are not
ordlnary or necessary 1n the productl"on of tncoue as an employee;
therefore, all schedule C expenses are dtsallowed. Husband's lncome
fron Wage and Tax Statement cannot be allocated and is not subject to
unlncorporated business I tax] .

Total  income also reported l"ncorrect ly on husband's NYC-203."

6. The Audit  DivlsLon recomput,ed Mr. Goasdouers and Mrs. Goasdouefs New

York State and Cl"ty tax l tabl l t ty for 1978.

(a) Mr. Goasdouers total  taxable lncome was determLned as fol lowg:

Wages/wage and tax statements
Interest income
Mlscellaneous l"ncome
Rental lncome
Corrected total tncome
Less: t temlzed deduct lons
Balance
Less: ExemptLons
Corrected New York taxable l.ncome

(b) The maxl"mum tax credit was allowed.

$38 ,053 .  36
472 .00
400 .00

3 , r29  .00
$42 ,054  .36

6 ,654 .00
$35 ,090 .  36

I  , 950  .00
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7. Based on the Stateneot of Audlt  Changes, the Audlt  Dl.v ls ion'  on

Aprl l  14, L982, lssued a Not ice of Def ic lency to Mr. Goasdoue for 1978 assert lng

addlt lonal New York State and New York Clty tax due of $1,645.67 plus

t
i n te res t . '

8.  On March 22, 1983, the Audlt  DLvlsLon lssued a Statenent of Audlt

Changes to Mr. Goasdoue conputLng hls taxable ltabtLity for 1979 on New York

State and New York Clty taxable income of $26,904.00 conputed as fol lows:

Wages
Interest, lncome
Rental  loss
Total lncome
IteuLzed deductlons
Exempttons
Corrected New York taxabl-e l.ncome

$42 ,  503 .00
919  .  00

(2 ,518 .00 )
$ZA;eb'm6'

1  1  , 900  . 00
2 ,100 .00

9. Based on the Statement of Audit  Changes, the Audlt  Dlvls lon, on

Aprt l  8,  1983, tssued a Not ice of Def lc lency to Marcel Goasdoue asserclng

add l t lona l  tax  due fo r  1979 o f  $734.88  p lus  in te res t .

10 .  Renta l  lncome o f  $3 ,129.00 ,  t rea ted  by  the  Aud l t  DLvLs lon  as  an

addlt lon to incoue ln 1978, was actual ly a loss attr lbutable to rental  of

property.

11. Pet l t ioner submitted a substant ial-  amount of documentat lon:

(a) Involces and cancelled checks substanELated rental expenses for

both years.

(b) Invotces, btllLng statements and cancelled checks showed expendl-

tures for travel, computer equl.pment, entertainment, magazLnes, telephone

Marcel Goasdoue and Aspasla Goasdoue flled returns tot L978 and 1979 under
flltng status "marrLed filtng separately on one returnrr. After audlt of
the returns, no addltional tax llablllty was asserted against Aspasla
Goasdoue.
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expenses, typlng servlces and off lce suppl les, etc. ,  but there ls no evldence

that these expenses were other than personal l"n nature. The lnformation

provl"ded was so scanty that lt Ls not even possible co deternlne the nature of

Mr. Goasdoue's consult ing business. For example, $933.00 was clalned ln 1978

for expenses related to rrWWO and POI^I fornuLa development", but the abbrevLatLons

were never explalned.

12 .  Pet t t toner  contends :

(a) That the notlces of deftciency nere lssued on an arbitrary and

caprlctous basls just prlor to the expLratlon of the pertod of llnltatlons on

assessment, thus deprlvlng petitloner of the opporcunlty to present substantla-

t ion for the clained deduct lons;

(t) ttrat pet,ltLoner ls one of a large group of taxpayers who were

selected for speclal scrutlny because thelr returns had been prepared by the

same tax preparer; and

(c) that where petltioner does not have cancelled checks or other

recelpts tot cettaln expenses, the Department of Taxation and FLnance should

al low pet l t loner a reasonable esttmate of such expenses.

13. Throughout 1978 and 1979, Mr. Goasdoue was a resl"dent of New York

City,  Bronx County.

CONCLUSIONS OF LAI^I

A. That the notLces of deflclency were properly lssued and were not

arbltrary or caprlctous. The returns were patently erroneous and the Audlt

Divtslon was justtfled ln dlsallowing the Schedule C bustness lncome as l"t did.

Each Notl"ce of DefLcl.ency was preceded by a Statenenc of Audit Changes and

petitloner had an opportunicy to fLle anended recurns clalnlng enployee buslness
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expenses as adjustments on Federal forn 2106 or substantiatlng the clal"ned

bustness expenses, but did not do so.

B. That the fact that pet l tLoner 's returns were selected for exanioatton

because of cerEaln pract ices of hLs accouotant ls l r relevant.  Pet l t lonerrs

l labt l l ty depends solely on the facts adduced hereln.

C. That Mr. Goasdoue may have been engaged ln a consuLtlng busl"ness other

than as an employee. llowever, he has not provlded sufftclent lnfornatlon to

enable the Tax ComnissLon to determlne the character of the buslness and whlch

of the clatmed expenses were related to thls buslness, whlch were enployee

business expenses and whlch were personal expenses. Thus, Mr. Goasdoue has not

sustatned hts burden under sectton 689(e) of the Tax Law to show that he was

entttled to the expenses clained on Schedule C.

D. That Mr. Goasdoue has shown that he was entLtled to subtract a net

loss fron rental  property of $3,129.00 from hts 1978 New York taxabLe l"ncone.

Furthermore, thls loss was erroneously added rather than subtracted from

Mr. Goasdoue's totaL Lncome for 1978. Consequent ly,  Mr. Goasdoue's New York

taxable lncome f .ot  L978 ls reduced to $26,882.36.

E. That Mr. Goasdoue may have been entttled to deduct certaln enployee

business expenses under section 62(2) of the Internal Revenue Code; however, he

fal led to sustain hLs burden of proof under sectLon 689(e) of the Tax Law to

show the character of the clalned business expenses or thelr relatlonshtp to

the services perforned by hln as an employee.



-9-

F. That the petltlon of Marcel Goasdoue ls granted to the extent lndlcated

ln Concluslon of Law "D"; Ehat the not lces of def lctency lssued on Aprl l  14'

1982 and Apri l  8,  1983, respecttvely,  w111 be nodlf led accordlngly;  and that,

ln al l  other respects, the pet i t l "on Ls denled.

DATED: Albany, New York STATE TAx COMMISSION

MAR 13 1987
PRESIDENT


